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No. 20679

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

Stephan Riess and Thelma McKinney Riess,

Appellants^

vs.

C. W. MuRCHisoN, SiMi Valley Development Com-

pany, et al.,

Appellees.

APPELLANTS' OPENING BRIEF.

Preliminary.

This is an appeal, pursuant to leave of this court,

from an interlocutory order for a stay and requiring the

parties to arbitrate, in an action for damages arising

from repudiation by purchasers of an agreement to pay

for land deeded to them in 1956 pursuant to that agree-

ment. The litigation is now eight years old; it has

been tried once, on a former Complaint; it was ap-

pealed and reversed. (Riess v. Murchison, 329 F. 2d

635 (CCA. 9, 1964), No. 18198). It was retried

solely on the question of defendants' petition for arbi-

tration, notwithstanding an Amended Complaint based

on repudiation of the contract by the defendants was

filed after the remittitur from the former appeal.

Meanwhile, circumstances have changed, and the de-

fendants have had the benefit of plaintiffs' land, with-

out substantial payment.
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All of these things are said by way of preliminary

to emphasize the requirements of justice that—so far

as possible on this appeal—all questions be resolved

and this court give its direction in order to expedite

the final disposition of this litigation.

Jurisdiction.

This is a diversity case. Appellants are citizens and

residents of Cahfornia (Third Amended Complaint,

par. I). Defendant Murchison is a resident of Texas;

and the defendant Simi Valley Development Company

is a corporation organized under the laws of Delaw^are

having its principal office in Texas (Third Amended

Complaint, Pars. II and III). Plaintiffs claim damages

in the sum of $892,000 plus interest. {Id., Par. XIX.)

Jurisdiction in the United States District Court is

based on Title 28, Section 1332.

Jurisdiction in this court is based on Title 28, Sec-

tions 1291 and 1292(b). The order of the District

Court (which was appealed from) directs the parties

to arbitrate and orders a stay of proceedings until the

determination is made by the arbitration.

Although there may have been doubt concerning

whether the order of the District Court was appeal-

able, that doubt has been resolved by the order of this

court specifically granting appellants leave to appeal.

(See Order of this court filed May 11, 1966.)

Statement of the Case.

This action was commenced in 1958. It is based on

two agreements, which in effect constitute a single con-

tract. [Pltf. Exs. A and B; for the convenience of the

court there are reprinted in the Appendix hereof both of
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the contracts.] By those contracts appellants sold and

conveyed certain "water lands", that is to say, lands

with water wells on them, which had been tested by the

defendants to ascertain the existence of water. The

sale was to defendant Murchison, who, with leave of the

plaintiffs, assigned the lands to Simi Valley Develop-

ment Company ("Simi" herein); the latter corporation

without, however, releasing Murchison.

Attention is directed to the fact that plaintiffs deeded

their land to Murchison in 1956, but that payment, ex-

cept for some preliminary sums, has not yet been made.

[Find. XVII, Former Record, p. 355.]^

The Complaint on which the case went to trial once

before alleged a breach of the contract in the following

terms

:

"In connection therewith, plaintiffs further al-

lege that the promise and covenant of defendant

C. W. Murchison to build the reservoir and pipe

lines was a promise by the said defendant to dil-

igently proceed with the plan whereby said defend-

ant would be extracting water from the land within

said two years so that the purchase money provided

for in said First and Second Agreements would

become due and payable to plaintiffs herein. Plain-

tiffs further allege that as a result of said defend-

ant's failure to install said pipe lines and construct

^The evidence presented on the first trial was before the

District Court on the petition for arbitration [Rep. Tr. of March
9, 1965, p. 57] ; this court has made its order, filed Feb. 24, 1966,
permitting the use of the former record without the necessity for

a repetitious duplication. In order to differentiate between the two
records and to facilitate reference where there is occasion to deal

with the former record, appellants will use the phrase "Former
Record" ; references to the proceedings following remittitur from
the first appeal will be made in the usual form of "Rep. Tr." and
"Clk. Tr."
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said reservoir, it has become impossible for plain-

tiffs to take and receive from defendants the water

from the wellhead of any one or more of the wells

located on the 'Water Lands' as the plaintiffs

herein might prescribe, as provided for in para-

graph 2(b) of the First Agreement."

See also the remarks of Judge Westover, who tried the

former case. [Rep. Tr. p. 10, lines 11-15.]

On the former trial, the District Court held that the

contract was not susceptible of total breach; judgment

was rendered for plaintiffs in the sum of $25,000 con-

stituting damages for defendants' delay in building the

reservoir and in extending pipe lines, and the failure

to pay for water produced, saved, and sold from the

water lands up to April 3, 1962. [Former Record, p.

355, Find, of Fact XVIL]

Both sides appealed the former judgment, and the

judgment was reversed. This court determined that the

question of the sufficiency of water was material to the

case (on the Complaint on which the case was tried),

that the contract was one susceptible of total breach

(but this court made no determination of that fact), and

that unless some conduct of the defendants constituted

a waiver or estoppel to arbitration the defendants were

entitled to have the question of the sufficiency of the

water determined by arbitration. (See Opinion of this

court on former appeal.)

After remittitur, plaintiffs, on leave of court, filed an

Amended Complaint alleging a repudiation by defend-

ants of the contract, that is, an anticipatory breach.

[Clk. Tr., Third Amended Complaint, Par. XIII

through XXI, commencing p. 2; and see order of court
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granting leave to file, Rep. Tr. of Nov. 2, 1964, p. 3,

line 21, to p. 4, line 3, and p. 4, lines 19-22.] Paragraphs

XIII through XX allege a number of specific breaches,

including the sale by the defendants of the ''water lands"

thus rendering it impossible for the defendants to per-

form the contract; and paragraph XXI summarizes as

follows

:

"Plaintiffs allege that by their conduct, as here-

inbefore, alleged, the defendants repudiated and

breached the agreement, Exhibits "A" and "B", at-

tached to the original complaint, and further allege

that because of defendants failure to perform the

terms and conditions of said agreements on their

part to be performed, and the repudiation and

breach of the agreement, plaintiffs have been dam-

aged in the sum of $892,000.00."

This complaint was never denied or otherwise an-

swered, nor did the defendants file any responsive plead-

ing. Instead the defendants filed the petition for a stay

of proceedings and for an order requiring the parties to

arbitrate.

Plaintiffs filed an affidavit in response to the peti-

tion for arbitration in which plaintiffs stated under

oath some of the facts constituting defendants' repudia-

tion. [See Declaration of Stephan Riess, at Clk. Tr.

p. 2)7, particularly p. 9, line 13 of the Declaration

through p. 10, line 27.] The Declaration states in part:

'The later part of 1957, R. C. Adams, Jr.,'

stated to declarant that defendants became in-

volved financially; that defendants would not pro-

ceed with the development of the lands; would not

-President of defendant Simi.



install the pipe lines, would not make the monthly

payments of $2,000.00 per month, that defendants

would do nothing unless plaintiffs would give up

the 1/6 of the shares of Simi \'alley Development

Company, agree to an installation of a pipe line

only to Simi lands, as full compliance with the

terms of the agreements of September 13. 1955.

and June 12, 1956. and accept $9,000.00 as full

pa}Tnent for the balance of the $2,000.00 per

month payments."

"That defendants were not obligated to drill and

complete water wells; to produce and sell water,

develop the lands and install the pipe lines, and that

plaintiffs would have to wait until such time as

water was sold, and then, would be paid at the rate

of 10 cents per gallon when sold.'" [p. 7, lines

17-22.]

"That the renunciation of the agreements by the

defendants and their acts as set out in the third

amended complaint and in this declaration were

made with the intent and purpose of avoiding the

defendants' obligation and commitments and depriv-

ing plaintiffs of their rights and benefits under

the agreements of September 13. 1955. and June

12, 1956." [p. 10. line 31. top. 11. line 4.]

The defendants have not, either by affidavit or testi-

mony, denied any of the quoted statements of Riess'

Declaration. (See affidavit of Costin, particularly at

page 5 thereof, in part confirming Riess' declaration.)

Hearings were held on defendants' petition and the

plaintiffs' controverting declarations. The trial court

largely restricted evidence to the issue of waiver of the
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right to arbitration b}' defendants, and estoppel by de-

fendants to claim arbitration."*

The plaintiffs' evidence included testimony, undenied

by defendants, showing repudiation and abandonment

of the contract by the defendants. Nevertheless, the

transcript of the hearing leaves the impression that the

trial court did not give consideration to the effect of de-

fendants' repudiation of the contract on the defendants'

right to arbitrate. The confusion is compounded by the

failure of the trial court to make findings. Apparently

the District Court was of the opinion that since the

defendants had commenced to perform by making pay-

ments prior to the first trial, there could not be a

total breach of the contract. [Cf., remarks of Judge

Westover, p. 559, lines 6-21; and p. 576, lines 17-19.]

Plaintiffs' counsel presented the question of repudiation

as related to the claim for arbitration at page 560,

lines 13-18, as follows:

"MR. SCHWARTZ: No, your Honor. It

couldn't be determined by the arbitrators except

for the fact, as pointed out previously, and as I

point out again, whether they are entitled to arbi-

tration will depend upon the conduct of the de-

fendants and whether they waived it, whether they

repudiated the contract."

Notwithstanding this statement, and others in plain-

tiffs' Memorandum of Authorities on the question of

defendants' loss of the right to seek arbitration by

reason of defendants' repudiation [Clk. Tr. commencing

^"The Court: He [defendant Murchison] is entitled to arbitra-

tion unless it has been waived" [Rep. Tr. p. 558] ".
. . or he has

been estopped." [Rep. Tr. p. 559, lines 1-3.]
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at p. 152, particularly p. 23 of the Memorandum; see

also Rep. Tr. p. 616, line 24, to p. 617, line 4], it ap-

pears probable that the District Court did not consider

anything other than the question of an express waiver

and estoppel, notwithstanding there was undenied evi-

dence of defendants' repudiation.

Appellants contend there was substantial, undenied

evidence of repudiation by the defendants (which will

be summarized hereinafter under an appropriate head-

ing in this brief) and that such repudiation deprived

the defendants of the right to arbitrate.

Specification of Errors.

1. The District Court erred in faihng to limit the

arbitration provisions to determining the sufficiency of

the water as a prerequisite for defendants' obligation to

build a reservoir and to extend pipe Hnes.

2. The trial court erred in failing to determine the

issue of defendants' alleged repudiation before hearing

and ordering arbitration.

3. The District Court erred in failing to determine,

on the record made, that defendants had repudiated

their obligations under the contract.

4. The District Court erred in failing to determine

that defendants had abandoned the contract.

5. The District Court erred in ordering arbitration.

6. The District Court erred in failing to make Find-

ings of Fact in support of its order staying proceedings.

7. The District Court erred in determining that de-

fendants were not in default.



Appellants' Contentions.

1. (a) The clause providing for arbitration [par.

(f) of the 1956 agreement, Ex. B, referring to par.

3 of the 1955 agreement, Ex. A] is limited in its ap-

plication to a claimed breach by reason of the failure

of the defendants to extend water lines and build a

reservoir. The trial court erred in holding that arbi-

tration was applicable to the claimed repudiation of the

contract.

(b) If there was any doubt concerning the applica-

tion of the arbitration clause, the trial court erred in

failing to consider and to determine the meaning.

2. The defendants repudiated the contract ; this repu-

diation deprived the defendants of the benefits of the

contract, and in particular, deprived the defendants of

the right to demand arbitration; the trial court erred in

ordering arbitration.

3. The record made below shows that defendants

repudiated their obligations under the contract and were

therefore, not entitled to arbitration.

4. The order appealed from stayed all proceedings

and thus constituted an injunction; the trial court erred

in failing to make findings of fact.

5. In any event, the order is erroneous in determin-

ing that defendants were not in default; such a con-

clusion predetermines the consequences of the arbitra-

tion because if it be the law of the case that defendants

are not in default, there is no need to arbitrate the

question of the sufficiency of the water. The issue of

defendants' default was not considered; if the error is

not corrected, the order will improperly prejudice the

plaintiffs in subsequent proceedings in this case.
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ARGUMENT.

I.

A. The Arbitration Clause [Paragraph (£) of the

1956 Agreement, Exhibit B] Is Limited to De-

fendants' Obligation to Install Reservoirs and

to Extend Pipe Lines; the Trial Court Erred in

Failing so to Limit the Clause.

The Third Amended Complaint which was before the

court at the time of filing of the petition for stay and

arbitration was based on defendants' repudiation of the

contract. It is well established, and will be presented

under a separate heading, that one who repudiates a

contract cannot have any further benefits of the con-

tract. Under the present heading appellants urge that

the arbitration provisions of the contract relate only to

defendants' obligation to construct a reservoir and pipe

lines.

The arbitration provisions are contained in the 1956

agreement.

"(f) If any disagreement shall arise between us

relative to the physical ability of the wells on the

water lands to produce sufficient quantities of water

to service the Montgomery lands and the addi

tional lands, as contemplated in Paragraph 3 of the

Letter Agreement, that issue shall be submitted to

three (3) arbitrators, one of which shall be se-

lected by you. one by me and the third by the other

two arbitrators, and whose decision shall be final."

(Italics added.)

Paragraph 3 of the agreement of 1955 reads as fol-

lows:

''Subject to the physical ability of the well or

wells now or hereafter located on the Water Lands
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to produce sufficient quantities of water so as ade-

quately to service the lands covered by the Mont-

gomery Contract with an adequate supply of water,

contemplating that such lands will be developed for

residential and industrial usages, I agree within two

years from the date of the consummation of the

purchase of the lands herein provided to be pur-

chased by me from you, to install or construct or

to cause to be installed or constructed a reservoir

and pipe lines to transmit water produced from

the Water Lands at least to the nearest boundaries

of each of the three tracts of land covered by the

Montgomery Contract." (And see Statement of

Facts in Opinion of this Court on former appeal.)

The words italicized in paragraph (f) would be of no

significance if arbitration were contemplated in the

event of any question concerning the sufficiency of

water. The italicized words have a function if arbi-

tration is applicable only as a prerequisite to the provi-

sions of Paragraph 3 of the 1955 agreement, that is, to

defendants' obligation to extend pipe lines and to build

reservoirs.

The situation is governed by portions of California

Civil Code §1641, which says: 'The whole of a con-

tract is to be taken together so as to give effect to every

part, if reasonably practicable. . .
."

In Lawrence Block Co. v. Palston, 123 Cal. App. 2d

300, at page 310, the court said:

"A contract shall be so construed as to give force

and effect, not only to every clause, but to every

word in it, so that no clause or word may become

redundant."



—12—

To the same effect are also:

Harris v. Klure, 205 Cal. App. 2d 574, 578

(1962).

Pico Citisens Bank v. Tafco, Inc., 165 Cal. App. 2d

739, where the court said, at page 746

:

"As said in Hyatt v. Allen, 54 Cal. 353, 358, quoted

with approval in Wagner v. Shapona (1954), 123

Cal. App. 2d 451, 461 [267 P. 2d 378]

:

*.
. . it is our duty to so construe every provision

of a written instrument as to give force and effect,

not only to every clause but to every word in it, so

that no clause or word may become redundant, un-

less such construction would be obviously repug-

nant to the intention of the framers of the instru-

ment, to be collected from its terms, or would lead

to some other inconvenience or absurdity.'
"

Further to illustrate appellants' contention in this re-

spect there is quoted below the relevant portions of para-

graph (f) of the 1956 agreement omitting the limiting

reference to paragraph 3 of the 1955 agreement

:

*'(f) If any disagreement shall arise between us

relative to the physical ability of the wells on the

water lands to produce sufficient quantities of

water to service the Montgomery lands and the ad-

ditional lands, . . . that issue shall be submitted to

three (3) arbitrators, one of which shall be select-

ed by you, one by me and the third by the other

two arbitrators, and whose decision shall be final."

If the limiting clause were not contained in the contract,

arbitration could be required in case there were any dis-

agreement concerning sufficiency of the water; and the



—13—

meaning of paragraph (f ) would be completely changed.

[See remarks of Judge Westover, Rep. Tr. Vol. 3, p.

353, lines 7-9.]

The attention of this court is respectfully directed to

paragraph 2 of the 1955 agreement. [Pltf. Ex. A.] Sub-

paragraph (a) of paragraph 2 is not subject to arbitra-

tion. Furthermore, subparagraph (b) of the same para-

graph is not subject to arbitration; indeed paragraph 4

provides for giving security to fulfill defendants' obli-

gations under paragraph 2(b). Neither are paragraphs

5, 6, 7, 8, 9, 10, 11 and 12 made subject to arbitration.

Paragraph 3 of the 1955 agreement is obviously dif-

ferent from the remaining obligations of the defendants.

The obligations of the defendants under that paragraph

are "Subject to . . ."; and paragraph (f) of the 1956

agreement refers to paragraph 3 of the 1955 agreement

and provides for arbitration.

Appellants urge that respondents' obligations under

all of the paragraphs of the 1955 agreement were not

subject to arbitration, but only a claim of sufficiency

of water as a prerequisite to the defendants' obligation

to build reservoirs and pipe lines under paragraph (3) of

the 1955 agreement.

Defendant Murchison's right to reconvey the lands

and thus be relieved of further obligation is not subject

to arbitration; indeed the opposite is provided for, be-

cause paragraph (h) of the 1956 agreement provides

that Murchison may reconvey the lands "if in my [Mur-

chison's] opinion" the wells are no longer capable of

producing sufficient water. Such a right, based on one

party's opinion as to the productivity of the wtIIs, is pat-

ently inconsistent with the requirement for arbitration

whenever such a difference is claimed to exist. [See
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admission of defendants' counsel, Rep. Tr. Vol. 4, p.

440, line20, top. 441,line2.]

This branch of the argument may become irrelevant

if this court agrees that on a complaint based on repu-

diation of a contract, the issue of repudiation must be

determined before a party can have arbitration; if the

defendants have repudiated plaintiffs, as alleged and,

as appellants urge, has been proved, the defendants can-

not have arbitration. The reason is that, following a

repudiation by the defendants, the contract has validity

only to measure damages. It does not exist as an

agreement under which to submit an issue to arbitra-

tion.

But the point may become relevant if the trial court

should determine there were breaches by the defendants

(other than a breach under paragraph 3), but not a re-

pudiation. The trial court should then have the bene-

fit of this court's direction with respect to the defend-

ants' right to arbitration. Appellants urge that arbi-

tration is limited to determining the adequacy of the

water as a prerequisite to the existence of defendants'

obligations under paragraph 3 (the duty to build a

reservoir and to extend pipe lines) and not otherwise.

In any event, arbitration cannot decide whether there

has been a repudiation, because this question goes to the

effective life of the contract.

6 Williston on Contracts (1920, Rev. Ed.), page

5369;

Friedlander v. Stanley Productions, 24 Cal. App.

2d 677;

Stetson V. Orland Oil Syud. (1940), 42 Cal.

App. 2d 139;

Hanes v. Coffee (1931), 212 Cal. 777.
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The court erred in ordering arbitration in the face of

proof of repudiation or at the very least in ordering ar-

bitration before determining the issue of repudiation.

B. If There Were Any Doubt Concerning the

Meaning and the Application of the Arbitration

Provision, the Court Should Have Taken Evi-

dence to Resolve the Doubt.

In approaching this question of construing the con-

tract appellants wish to point out

:

(i) If the contract was repudiated by defendant,

there was no need for construction of this contract,

because defendants could not have the benefits of

the contract, specifically, defendants could not re-

quire arbitration.

(ii) If the contract survives, that is, if this court

finds that defendants have not repudiated the con-

tract, and if notwithstanding the apparent clarity

of the language there is doubt concerning the

meaning of the provisions relating to arbitration,

the trial court should have resolved that doubt by

taking extrinsic evidence.

Appellants do not contend that the agreement was

ambiguous. The defendants make the present argument

out of an excess of caution, in the event this court

should decide that the agreement is unclear concerning

arbitration. If this court should so determine, it should

also conclude that it was the duty of the District Court

to have received evidence and to have made a determina-

tion concerning the application of the arbitration provi-

sions in order to resolve that doubt.
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In Shipley v. Pittsburgh & L.E.R. Co. (U.S.D.C,

W.D. Pa., 1949), 83 Fed. Supp. 722 at 741, the court

said:

"A situation exists where the contracts are ca-

pable of being understood in more senses than one

;

they are obscure in meaning, through indefiniteness

of expression. Since the contracts are ambiguous,

that is, the language used is reasonably suscept-

ible of more than one meaning, it is the duty of the

court to determine the intent of the parties." (Ital-

ics ours.)

Likewise in Petro v. Ohio Casualty Co. (U.S.D.C, S.D.

Cal., 1950), 95 Fed. Supp. 59 at page 61, the court

said:

"When, of course, a contract is uncertain and am-

biguous it becomes the duty of the court to deter-

mine, if possible, what is intended, but in the ab-

sence of such ambiguity and uncertainty, and when

the contract is in all respects valid, the power of

the court is Hmited to enforcing such contract ac-

cording to its terms." (ItaHcs ours.)

The point appears obvious. Nevertheless there is no

indication in the proceedings below that the court ap-

plied this rule. Apparently the District Court thought

itself bound by the decision of this court rendered on a

complaint for breach of defendants' obligation to build

a, reservoir, even though a new complaint pleading re-

pudiation had been filed after remittitur following the

former appeal. It is respectfully urged that the Dis-

trict Court erred in directing arbitration.
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11.

A. Respondents Repudiated Their Contract With
Appellants, and Thus Lost the Right to Re-

quire Arbitration.

The Complaint which the court at the time of the

petition for stay and requiring arbitration was filed

after leave of court on November 2, 1964. That Com-

plaint alleged that the defendants had repudiated their

contract. [Third Amended Complaint, Clk. Tr. com-

mencing at p. 2, at pp. 14, IS and 17, summarized in

paragraph XXI of said Complaint.] Defendants have

never filed a denial, an Answer, or other responsive

pleading to that complaint. Instead, defendants filed a

petition for stay of proceedings and arbitration. [Clk.

Tr. p. 22 et seq.]

Appellant's affidavit opposing the motion, contains

the following statements

:

"Declarant alleges that at a meeting, in early

1958, at which were present the plaintiffs: Glen

Costin, then president of Simi Valley Development

Company, Francis C. Cobb, then attorney for

plaintiffs, and H. F. Rosemund. Mr. Cobb and Mr.

Costin said that, unless plaintiffs

:

a) Delivered to defendants their one-sixth of

the shares of stock of the Simi Valley Develop-

ment Company;

b) That plaintiffs accept one-half of the de-

faulted payments in satisfaction of that obliga-

tion;

c) That plaintiff accept construction of a

pipeline to the Smith land as compliance with

construction obligations of the contract

;
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d) That if plaintiffs did not accept the pro-

posal, defendants would not make the balance of

payments; would not commence construction of

the reservoir and pipelines by June 12, 1958;

would never construct the pipelines and reser-

voir
;

e) That plaintiffs would have to go to court

and defendants would keep them litigating for

ten years until plaintiffs could no longer afford

to fight and plaintiffs would have nothing left.

f) That defendants can sit and wait until

metropolitan water comes in, perhaps in three

years, and that plaintiffs would be frozen out

and get nothing.

g) That unless plaintiffs agreed defendants

would make tests of the w^ells in such a way as

to show insufficiency, and then claim their per-

formance was executed.

That plaintiffs thereupon requested that the

water lands be returned to them. That defendants

refused.

"Declarant further states that early in April

1958, defendants removed the 360 horse-power

Cummins engine from Well No. 2, and removed

the 14"' pump bowls. That a transformer was in-

stalled by defendants to furnish power to the motor

on Well No. 2. That the transformer capacity was

insufficient for a motor or more than 150 horse-

power. That 8'' pump bowls were installed and a

150 horse-power motor. That the productive ca-

pacity of Well No. 2 was greatly reduced because

of lack of power and pump capacity.
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"Declarant alleges: That defendants repudiated

and breached the agreements of September 13,

1955 and June 12, 1956. That by their acts and

conduct, defendants prevented and made it impos-

sible to perform test of the wells. That the acts

of defendants were inconsistent with the agree-

ment to submit the controversy to arbitration and

constituted a breach of the agreements and right

to arbitration.

"That by their conduct, the defendants so

changed the condition of the wells as to make test-

ing impossible, unfair and inequitable. That the

defendants are not in court with clean hands.

"That the renunciation of the agreements by the

defendants and their acts as set out in the third

amended complaint and in this declaration were

made with the intent and purpose of avoiding the

defendants' obligation and commitments and de-

priving plaintiffs of their rights and benefits under

the agreements of September 13, 1955, and June

12, 1956."

"That defendants were not obHgated to drill and

complete water wells; to produce and sell water,

develop the lands and install the pipe lines, and that

plaintiffs would have to wait until such time as

water was sold, and then, would be paid at the rate

of 10 cents per gallon when sold."

"That the renunciation of the agreements by the

defendants and their acts as set out in the third

amended complaint and in this declaration were

made with the intent and purpose of avoiding the

defendants' obligation and commitments and de-
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priving plaintiffs of their rights and benefits under

the agreements of September 13, 1955, and June 12,

1956." [Clk. Tr. p. Z7 , to p. 39, line 13.]

In reply to plaintiff's Declaration, the defendants

filed the Declaration of John C. Willard, an affidavit

of Sherman Royce, and an affidavit of Glen Costin. The

Declaration and affidavit of Willard and Royce consist

for the most part of opinions concerning the productiv-

ity in water of the "water lands". The Declaration of

Costin is largely consistent with the Declaration of

plaintiff Stephan Riess. Costin says that $108,000 has

been paid to Riess, and that various other sums were

paid with respect to drilling wells and obtaining reports

concerning the amount of water available. Costin fur-

ther says that on April 13, 1957, Simi entered into an

agreement of sale with Subdivision Finance Corporation

whereby the latter was to purchase all of the "fee prop-

erty" owned by Simi, and was to perform all of Simi's

and Murchison's obligations; but that Subdivision Fi-

nance Corporation defaulted. Costin goes on to say:

"That by reason of the assurances and contracts of com-

mitment by Subdivision Finance Corporation to per-

form, Simi Valley Development Co. delayed the com-

mencement of testing said wells and engineering the pipe

lines until the default by Subdivision Finance Corpora-

tion." [Affidavit of Costin, p. 5.]

Costin's affidavit further goes on the make "Reply

to Specific Paragraphs of Declaration of Stephan

Riess". In this branch of Costin's affidavit, Costin

says that a request was made of Riess that he postpone

the requirements of the commencement of the pipe lines

until a master plan had been completed. He further

says that it was Simi and not Murchison who removed
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the pumping unit that was attached to a Diesel engine

because engineers advised that the Diesel engine inad-

equate. Other statements in Costin's affidavit reiterate

the defendants' contention that the water which could

be produced from the water lands would be inadequate

for the development of the entire 1600 acres of Mont-

gomery lands.

But nowhere in Costin's affidavit is there a denial of

the statements made in Riess' affidavit concerning the

abandonment of the wells, the capping of the wells by

the defendant, and the repudiation of the contract. On
the contrary, Costin's affidavit says in substance that

Simi had determined that the water supply was inad-

equate for the development of the entire 1600 acres and

that Simi accordingly was under no obligation to per-

form any other portion of the agreement. Thus, Cos-

tin's affidavit is in effect the same kind of affidavit

as was filed by the defendant in Bertero v. Superior

Court, 216 Cal. App. 2d 213 (1963), which was cited

by this court in its opinion on the earlier appeal, and

which the District Court of Appeal of the State of Cali-

fornia held was a repudiation of the contract.

The District Court apparently concluded it would

not determine the issue respecting arbitration solely on

the basis of affidavits but would take testimony. [Rep.

Tr. p. 32, lines 3-7 (Dec. 14, 1964).] Thereupon de-

fendants put on testimony to the following effect: an

expert, knowing the county requirements for minimum

amounts of water, could examine the land which was

to be served with the water, and then examine the

records of the drillings that had been made on the water

lands in prior years (and possibly by drilling addi-

tional wells), could determine whether the water lands

could produce sufficient water to serve the lands.
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Plaintiffs put on evidence of repudiation substan-

tially similar to that in their affidavit

:

''Mr. Adams^ said. 'I don't think so. Mr. ]\Iur-

chison is out of this now. We are selling. A\'e

have all the water we want. \\^e are going to

shut down as of today.'

THE COURT: Did he explain in any way

what he meant by 'Wt have all the water we

want' ?

THE WITNESS: He said, 'We got all the

water we need here.'

I said. 'Put the pumps in all the wells and let's

have it.'

He says. 'We don't need more than Xo. 2. We
are satisfied. We don't want to drill any longer.

The rigs go out. I have no money. ]\Iurchison

closed the check book.'
"" [Rep. Tr. Vol. 2. p. 275.]

''A. At that time T" was bluntly told that unless

I would take half of the money due that IMurchison

agreed to pay, who was out of this now, I would

get myself litigated, a belly full of litigation, until

I am broke and it would last 10 years and I will

never get anywhere.

Q. Was there amthing said at that time about

your shares in Simi \'alley Development Company?

A. Yes.

Q. \\'ere any terms told you as to what you

would have to do? A. Yes.

O. Will you state what was said? A. I was

told that I got to throw in my one-sixth interest

in the lands which T held bv reason of the shares.

•* President of defendant Simi \'alley Development Co.

^Plaintiff Stephan Riess.
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for nothing, that I got to be satisfied with half

of the money that is called for under the agree-

ment, and that I must agree that the pipelines shall

only be put on the Smith property instead of on

the Montgomery parcel, or else they will stop me

dead cold, I cannot use my own water, I won't

have a way out with it." [Rep. Tr. Vol. 3, pp.

311-312.]

"Q. Mr. Riess, did you have any other con-

versations at other times with the agents or repre-

sentatives of the defendants involving threats?

A. I did.

Q. Can you tell us the time the conversation

took place, when? A. That was in my house in

1957, in the latter part of the year, I had steam

heat on at home. That is why I know it was

later in the year. Mr. Cobb and Mr. Costin came

back again to discuss this problem of giving them

my one-sixth interest and making a new deal.

Q. Just a moment. The answer was 'yes'?

A. Yes.

Q. All right. You said it was in your house?

A. Yes, right in Santa Barbara.

Q. In Santa Barbara. Now, who was pres-

ent? A. Mr. Cobb, Mrs. Riess, and myself, and

Mr. Costin.

Q. And what threat was made at that time?

A. At that time I was told that this is their last

offer they would give me, if I don't accept that,

'Go ahead and sue. We will take care of you.'

That's the whole story,

Q. Was that all the conversation? A. Just

about all of it. There was agreement that I
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wouldn't. They*' told my wife, 'Now, Mrs. Riess,

your husband ought to have a little bit more sense.

He is just going to get broke, lose everything he

has, and you will lose your beautiful home here.'
"

[Rep. Tr. Vol. 3, pp. 313-314.]

"A. I said to Mr. Costin," 'What are you now

going to do? Am I going to get water down

the canyon and get some money for my water.'

Then he said, 'You are not going to get any

money, you had it, unless you are going to turn

over your sixth to us. Then we will sit down and

talk business.' " [Rep. Tr. Vol. 4, p. 472.]

"A. We^ were told that the first thing, the

first demand that I must meet before they get any

further is to turn over my one-sixth; that other-

wise they will not proceed, they won't put pumps

in the wells, they won't put the power on, and I

simply will get nowhere." [Rep. Tr. Vol. 4, p. 474.]

"Q. What, if anything, did Mr. Costin^ say

about delivering water to you? A. He wouldn't

give me any. He said

—

Q. Mr. Riess, we are not asking you for a

conclusion. A. He said, 'No, I won't give you

any'

—

Q. Just a minute. What did he say to you?"

[Rep. Tr. Vol. 4, p. 476.]

"A. He^*^ said, 'You will never get any. You

can get your wells back when Metropolitan is in,'

^Attorney and officer of defendant Simi Valley Development
Co.

'Officer of defendant Simi Valley Development Co.

^Plaintiffs Stephan and Thelma McKinney Riess.

^Officer of defendant Simi \^alley Development Co.

^°Mr. Costin, President of defendant Simi Valley Development
Co.
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he said. 'Let the public then find its own water.

We are not interested in it.'
" [Rep. Tr. Vol. 4,

p. 477.]

"THE WITNESS: At that time again he''

told me that I will never get any water." [Rep. Tr.

Vol. 4, p. 478.]

"Q. And what if anything did he'" say about

putting a pump on No. or No. 1 well? A. Just

refused.

Q. What? A. He just refused.

Q. You say he refused. What did he say? A.

He said, 'Never.' He said, 'Never.' " [Rep. Tr.

Vol. 4, p. 480.]

"THE WITNESS :'^^ Yes. Francis Cobb"

told me that if I ever want to get any money or

water or money for water I have to rewrite an

agreement with Simi Valley Development Company

because Murchison is out of it anyhow, that I must

agree to sell water to them, take all my wells back,

and give them a priority call on 750 gallons a min-

ute, that he came to me to try to get this thing out

of the way as a neighbor, rather, which he was up

there.

Q. Is that all that was said at that time? A.

He said, 'This man will never agree to go on in

Dallas, they will hire men and expert you out of

business. They will prove that you haven't got the

water. What can you do ?'

Q. Was there anything said in that conversa-

tion about putting any of the wells back in produc-

^^Mr. Costin, President of Simi Valley Development Co.

^^Mr. Costin, President of Simi Valley Development Co.

^^Stephan Riess.

^^Attorney for defendant Simi Valley Development Co.
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tion? A. He said, 'They never will. You better

take everything back and sell us water.'

Q. And was anything said in that conversation

about your having to give up your one-sixth of the

shares? A. That was conditional, of course, every

time.

Q. Just answer the question. A. Yes, it was.

Q. And what was said? A. It was said that

unless I first give up my one-sixth, there will be

no discussion possible." [Rep. Tr. Vol. 4. pp. 495-

496.]

This court, on the former appeal, stated:

"Subsequently, during certain meetings between

the sellers and the buyers, and in certain corre-

spondence and conversations between them, con-

cerning future performance by the buyers under

the contract, the buyers expressed some unwilling-

ness to comply exactly with the terms of the con-

tract. Whether the buyers actually repudiated the

contract is in dispute.

''The buyers have not paid the sellers at the con-

tract rate for water produced, saved, and sold by

them from the water lands, though between the

consummation date and the date of trial they did

produce, save, and sell water therefrom.

"The buyers have never exercised their right

under the contract to terminate the contract for in-

sufficiency of the water on the water lands."

"The District Court then proceeded to make

findings of fact and conclusions of law. It held
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that the buyers committed partial breaches of the

contract: the court held that the buyers breached

by paying only $30,000, instead of $48,000, during

the two years immediately following the consum-

mation date ; in this connection, it held that the vol-

untary payments of $28,000 made prior to the con-

summation date should be credited against monies

to become due under the contract after trial, not

against the $48,000 due during such first two years.

. . . The court further held that the buyers breached

by failing to pay the sellers at the contract rate for

water produced, saved, and sold by them from the

water lands." (329 F. 2d 635, 638-639.)

In view of the fact that all of the proceedings of the

earlier hearing before the District Court were ordered

to be before the District Court on the Petition for Ar-

bitration [Rep. Tr. p. 57], it is well to state that in

addition to the partial breaches previously found by the

District Court and affirmed by the Circuit Court of

Appeal, the defendants insisted upon a return of the

one-sixth interest in Simi [Rep. Tr. Vol. 4, pp. 472,

ct seq.], the bringing in of metropolitan water in 1963

and 1964 [Rep. Tr. Vol. 1, p. 141], the abandonment

of the wells since approximately 1964 [Rep. Tr. Vol. 1,

p. 118], the fact that defendants pulled out the pumping

equipment [Rep. Tr. Vol. 2, pp. 208-234, 242, 252, 272.

275], and the unequivocal statements of the agents that

they did not need the wells, that defendant Murchison

was out of the matter now, that the defendants were

selling, that they had all the water they wanted, and

were going to shut down immediately, that defendant

Murchison "closed the checkbook" [Rep. Tr. Vol. 4, pp.

495-496], the statement of defendants' counsel Cobb,
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that the agreement must be rewritten if the plaintiffs

were to get any water— all of these facts show the

clear intention of the defendants not to resume perform-

ance unless and until the plaintiffs return their one-

sixth interest in Simi and accepted only one-half of the

$18,000 due from monthly instalments unpaid.

To be effective, an offer must be free of conditions

which the offeree is not bound to perform. (CaHfornia

Civil Code, §1494); and see K. & M. Inc. v. LeCiiyer

(1951), 107 Cal. App. 2d 710, 717.) The various of-

fers made by defendant Simi were either for less than

was due or were made conditioned on plaintiffs' giving

up their shares of stock in that corporation. Such

offers do not, of course, constitute adequate tenders of

performance. In fact, defendants stated they intended

not to perform.

In view of defendants' repudiation, plaintiffs were

relieved of making further requests for payment in

water.

".
. . Where failure of a party to perform a condi-

tion or a promise is induced by a manifestation to

him by the other party that he cannot or will not

substantially perform his own promise— the duty

of such other party becomes independent of the per-

formance of the condition . .
.". (Am. Law Inst.,

Restatement of Contracts, §306, quoted in Grivas

V. Alianza Compania Armadora S.A. (CCA. 2.

1960), 276 F. 2d 822, at p. 828.)

See also, California Civil Code, §1440; Tatum v. Levi

(1931), 117 Cal. App. 83 at page 89; Heulen v. Stuart

(1923), 191 Cal. 562 at page 569; Walker v. Harbor
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Business Blocks (1919), 181 Cal. 773 at page 778;

Placid Oil Co. v. Humphrey (D.C. Tex., 1956), aff'd

244 F. 2d 184.

It must be remembered that since the commencement

of this lawsuit and while defendants were in default,

there has occurred a critical change of condition. The

relevant lands, which were intended to have been served

by the water from the plaintiffs' water lands, were in

December 1963 connected with water from the Los An-

geles Metropolitan Water District, and water was actu-

ally pumped to these lands in January, 1964. [Rep.

Tr. Vol. 4, p. 461, Hues 16-20; p. 501, lines 3-4.] The

provisions of the contract for the payment of the pur-

chase price by delivery of water have accordingly been

rendered substantially valueless by defendants' breaches

and delays. The undenied testimony by plaintiffs is

that the defendants knew what they were doing by the

delay, and continued to delay because of the oppressive

character of requiring the plaintiffs to wait.

However, because defendants have repudiated the con-

tract, they cannot now benefit from its terms defining

the means of payment; if this court finds repudiation,

defendants must pay in money damages. At this point

we deal with the effect of repudiation with defendants

request for arbitration.

It should first be observed that the evidence above

quoted has not been denied; that evidence stands un-

contradicted, the defendants having allowed the matter

to be submitted for decision without undertaking to
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meet the evidence of repudiation. On this record, ap-

pellants urge that the defendants are bound by the

testimony showing the defendants' repudiation.

The law is clear that a party to a contract who

repudiates it, cannot claim the benefit of a provision

of the contract allowing arbitration.

In Grunzvald-Marx , Inc. v. Los Angeles Joint Board,

et al, 192 Cal. App. 2d 268 at p. 278, the court said

:

" 'Suppose first that he repudiates the agreement

to arbitrate itself. By such a repudiation he does

not deprive the other party of his right to arbi-

tration; and if the repudiator brings an action in

breach of his valid arbitration agreement the de-

fendant can defend on the ground that arbitration

is a condition precedent, or under a statute can ob-

tain a stay or an order to arbitrate, or can counter-

claim for damages. But such a repudiator has

himself no right to arbitration. The other party

can now bring his action in reliance on the repudia-

tion, or otherwise change his position in reliance.

Thereafter, the repudiator has no power of retrac-

tion and cannot insist on the remedy by arbitra-

tion . .

.'"

4 Corbin on Contracts, Section 970 ( 1951)

:

"If the time for the defendant's promised per-

formance was not definitely fixed in the contract,

but the defendant promised to perform whenever

requested by the plaintiff, or as soon as the plain-

tiff should have performed certain conditions pre-

cedent, their repudiation by the defendant is re-

garded by all courts without exception as a breach

of the contract, creating an immediate right of

action. Inasmuch as the conditions precedent to
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the defendant's duly of immediate performance had

not been performed at the time of the repudiation,

it seems clear that their repudiation was an antici-

patory one, and that it no more constituted a

non-performance of the declarant's promise than

does a repudiation antecedent to a definitely

specified date for the performance. All agree how-

ever, that the defendant's repudiation excuses the

plaintiff from performing conditions precedent ; and

therefore, it is said that the defendant's perform-

ance becomes instantly due, and that there is a

breach by non-performance in addition to the de-

fendant's repudiation."

4 Corbin on Contracts, Section 954 (1951), states:

"How were the rights of the parties affected

and what is the character of the breach when a

failure to render some performance when due is

accompanied by a repudiation of the contractual

obligations? In the first place, such repudiation

is called an 'anticipatory breach' when it occurs

before any performance by the repudiator is ac-

tually due . . . Suppose next that the contract

requires performance in installments or continues

for some period in that there has been such a

partial failure of performance as justifies immed-

iate action for partial breach. If this partial

breach is accompanied by repudiation of the con-

tractual obligation such repudiation is anticipatory

with respect to the performances that are not yet

due. In most cases, the repudiator is now regarded

as having committed a 'total' breach, justifying

immediate action for the remedies appropriate

thereto."
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17A Corpus Juris Secundum, Contracts, Section

472(1), page 652, says:

"On renunciation or repudiation of an executory

contract by one party, the other party, under most

authorities, may rescind the contract, or treat it

as binding until a time for performance arrives,

or sue immediately for the anticipatory breach."

In this case, the actual partial breaches, are : ( 1 ) fail-

ure to pay $18,000 for nine monthly installments; (2)

failure to pay for water pumped, sold, and deHvered;

(3) destroying the wells; (4) selling the water lands

[Third Amended Complaint, par. XX, incorporated in

Riess' Declaration, p. 10, lines 31 ct scq.] These

breaches were coupled with a repudiation of the con-

tract by words and acts. The actual breaches coupled

with the anticipatory repudiation equals a total breach

and therefore deprives the defendants of the right to re-

quire arbitration.

6A Corbin on Contracts, Section 1443 (1962), states:

"Although one party cannot by himself 'rescind'

a contract, he can wrongfully 'repudiate' it . . .

Suppose first he repudiates the agreement to arbi-

trate itself. By such a repudiation, he does not de-

prive the other party of his right to arbitration

. . . But such a repudiator has himself no right to

arbitration. ..."

Caughlin v. Blair (1953), 41 Cal. 2d 587, appears

close to the case at bar. In the cited case plaintiffs

bought a lot from defendants for the stated purpose of

building a residence on it. Defendants agreed to pave

the street in order to provide access to the lot, and to

install gas and electric lines to the property within a
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year from the agreement. On the date performance

was due, defendants had neither installed gas or electric

lines nor paved the road. Plaintiffs requested per-

formance, and then filed suit for total breach of the

contract. At some time in the year after performance

was due, defendants installed a fraction of the road,

but did not put in the electric and gas lines; however,

after suit was filed, some part of the lines were put in.

In affirming a portion of the judgment for plaintiffs,

the court said:

"The distinction defendants would draw between

a permanent and a temporary injury has no rele-

vance in a case involving a total breach of con-

tract. In an action for damages for such a breach,

the plaintiff in that one action recovers all his

damages, past and prospective." {Id., p. 598.)

"At that time performance was one year overdue.

By seeking damages for the difference in the value

of their property with and without performance,

plaintiffs gave notice that they would no longer

treat defendants' continued failure to perform as a

partial breach. Defendants could not reasonably

expect plaintiffs to continue indefinitely to treat

the breach as partial. Even if a breach might be

considered partial at the time performance is due,

there is a limit to the time a promisee must there-

after await performance. The trial court could

reasonably conclude that that limit was reached

here." (at p. 599.)

"Despite repeated requests by plaintiffs, defend-

ants had not installed the improvements called for
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by the contract. It was uncertain when if ever

they would do so. Although defendants had not

expressly repudiated the contract, their conduct

clearly justified plaintiffs' belief that performance

was either unlikely or would be forthcoming only

when it suited defendants' convenience. Plaintiffs

were not required to endure that uncertainty or to

await that convenience and were therefore justified

in treating defendants' nonperformance as a total

breach of the contract." (pp. 599-600.)

See also: Bertero v. Superior Court (1963), 216

Cal. App. 2d 213; Local 659 v. Color Corporation

(1956), 47 Cal. 2d at page 189; Corbin on Contracts,

Sec. 1443.

And see: American Type, etc. Co. v. Packer (1900),

130 Cal. 459, 463, 62 Pac. 744; Clarke Contracting

Co. V. City of New York, 229 N.Y. 413, 419-420, 128

N.E. 241 ; Helger Corp. v. Warner's Features, 222 N.Y.

449, 453-454, 119 N.E. 113; Gold Mining and Water

Co. V. Swinerton (1943), 23 Cal. 2d 19, 142 P. 2d

22 ; Corbin on Contracts, Section 946.

Appellants accordingly urge that the District Court

erred

:

(a) In failing to determine the issue of repudia-

tion before hearing and ordering the arbitration;

(b) In the hearing for arbitration, in failing to

consider the effect of repudiation; and

(c) In failing to determine, on the record below,

that defendants had repudiated the contract.
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B. The Defendants Failed and Refused to Develop

the Water Lands, Abandoned Drilling Opera-

tions, and Thus Frustrated the Purpose of the

Contract and Abandoned the Contract; by This

Conduct Defendants Deprived Themselves of

the Right to Require Arbitration.

The agreed contract price for the water lands was

$1,000,000. Of this amount defendants have paid

$108,000 ($50,000 in 1956 and $2,000 per month for

fourteen months; see Affidavit of Costin). As to the

remainder, defendant Murchison (and his assignee) had

an election either to pay in water derived from the

water lands or in cash. [Ex. A, Par. 2(b), the 1955

agreement.] The agreement contemplated the develop-

ment of the Montgomery lands and other lands and also

contemplated that these lands would be supplied with

water from the water lands. Following are excerpts

from Exhibit A (the 1955 agreement) which are per-

tinent here:

"This letter agreement shall serve to evidence

and confirm the basic general understandings and

agreements entered into between us this date rela-

tive to the acquisition by me, or my nominees, de-

signees or assignees (and it is understood that

throughout this letter all references to me shall in-

clude my nominees, designees and assignees, if

any), of certain lands now owned by you and your

wife and the water rights pertaining thereto and

the water wells situated thereon and the participa-

tion by you and your wife and Len Acton and Guy

L. Mann, collectively, in the proportion of one-half

by you and your wife and one-half by Messrs.

Acton and Mann, in (a) the lands or the income
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aiid profits therefrom located in A'entura County,

California which I have contracted, by contract

dated August 26, 1955, to purchase from one ]\I.

Laurence Montgomery and (b) certain other lands

which I might hereafter acquire in the area known

as the S(?mi [sie^ Valley of California." f Italics

ours.)

"Our basic agreements and understandings are

in general as follows

:

1. You have represented and hereby do repre-

sent that you and your wife own good and mer-

chantable title to certain lands in A^entura County,

California, comprising [sie] approximately 300 lots

plus approximately three and one-half acres upon a

portion of which there is presently located one or

more wells capable of producing many millions of

gallons of commercially pure water (the portion of

which lands upon which such well or wells are lo-

cated are hereinafter referred to as the 'Water

Lands'). . . . With respect to such expected

lands you shall also assign and convey to us all

water rights appurtenant to same. , . .

2. In consideration for such lands and water

rights I agree to:

(a) Grant unto you, your wife, Len Acton and

Guy L. Mann, collectively, but in the proportions of

one-half to you and your wife and one-half to

Messrs. Acton and ]\Iann, a one-third participation

in the lands of the net profits therefrom covered by

the aforesaid contract between myself and ]\I.

Laurence Montgomery (hereinafter called the

'Montgomery Lands') together with a like interest

or participation in such other lands as I might
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hereafter acquired within the said S<?mi [sic] Val-

ley as may be serviced by water from wells now or

hereafter located upon the Water Lands. This in-

terest or participation in such lands shall be either

in the character of an undivided one-third title to

the fee thereof or the right to receive one-third of

the net profits to be derived from the operation, de-

velopment and/or sale thereof or an interest in a

limited partnership which would own such lands.

... In any event, however, it is agreed that regard-

less of the nature or character of the interest and

participation of yourself, your wife and Messrs.

Acton and Mann in said lands or in the net prof-

its therefrom, / shall have full discretionary rights

of management, control and disposition of such

lands regardless of the character of yours, your

wife's and Messrs. Acton's and Mann's said rights

and interests therein." (Italics ours.)

The last quoted portion (Par. 2(a)) was deleted by the

1956 agreement, which substituted the following provi-

sion of Exhibit B

:

"(d) Paragraph 2(a) of the aforesaid Letter

Agreement shall be stricken in its entirety and all

other provisions of the Letter Agreement relating

to the interests or undivided profit rights of your-

self and Mrs. Riess and Messrs. Len Acton and

Guy Mann in the Montgomery lands and in other

lands to be acquired by me in the area shall be

eliminated and you and Mrs. Riess and Mr. Acton

and Mr. Mann shall surrender all of such rights

and interests in consideration of the transfer to

each of you of l/12th of the common stock of

Simi Valley Development Company."
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Thus it was made apparent that defendant Simi \'al-

ley Development Company became the vehicle for carry-

ing out defendant ]\Iurchison's obhgations without,

however, relieving defendant ^vlurchison of those obli-

gations.

Exhibit A (the 1955 agreement) further provided:

"{ b) I shall pay to you and your wife the sum of

$1,000,000 of which S50.000 will be paid to you and

your wife in cash at the time of the consummation

of the sale by you and the purchase by me of the

lands herein provided to be sold and conveyed by

you to me. The balance, to wit : $950,000, shall

be payable at the rate of ten cents (SO.lOj per one

thousand (1,000) gallons of water produced, saved

and sold from the Water Lands, however, for the

first two year period from the date of the consum-

mation of the purchase of the lands herein provided

to be purchased by me from you. I agree to pay

you a minimum amount of $24,000 per year wheth-

er or not any water is produced, saved and sold

from the Water Lands. Thereafter, however, my
obligation for the payment of the balance of said

$950,000 shall be limited to an amount, to be ac-

counted for monthly or quarterly (as we may

agree) equal only to ten cents ($0.10) per one thou-

sand (1.000) gallons of water produced, saved and

sold from the Water Lands but with the proviso

and understanding that if during any accounting

year the aggregate amount payable to you under

this arrangement shall be less than $24,000 and I

shall not elect to make payment of any such differ-

ence then at your option and upon your giving me

thirty days prior written notice I will deliver to
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you during the then current accounting year at the

well head of any one or more of the wells located on

the Water Lands free of cost to you at the times

and in the quantities specified by you in writing

from time to time such quantities of water as you

may prescribe up to a total of that many gallons of

water multiplied by twenty cents ($0.20) as will

equal the difference between the sums paid or pay-

able to you for the preceding calendar year and

$24,000, subject, of course, to the physical ability

of the wells upon the Water Lands to produce such

quantities and to temporary failures and delays due

to causes of force majeure. . . .

3. Subject to the physical ability of the well or

wells now or hereafter located on the Water Lands

to produce sufficient quantities of water so as ade-

quately to service the lands covered by the Mont-

gomery Contract with an adequate supply of water,

contemplating that such lands will he developed for

residential and industrial usages, I agree within two

years from the date of the consummation of the

purchase of the lands herein provided to be pur-

chased by me from you, to install or construct or

to cause to be installed or constructed a reservoir

and pipe lines to transmit water produced from the

Water Lands . .
." (Italics ours.)

(B) Neither you, your wife nor Messrs. Mann
or Acton shall be personally liable or obligated for

any expenses or costs attributable to or incurred in

connection with the acquisition, operation, develop-

ment, maintenance or sale or other disposition of

the Montgomery Lands or any of the additional

lands in the Semi [sic] Valley which might here-
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visions of paragraph 2(a) above, but the partici-

pation of yourself, your wife and Messrs. Acton

and Mann in such lands or in the net profits there-

from, as the case may be, shall collectively be

charged with one-third of all such costs and ex-

penses . . . and it is further agreed that all obliga-

tions on my part hereunder are conditional upon my
being satisfied: . . . (b) that upon my becoming

the owner of the Water Lands, I shall have the ex-

clusive right to appropriate to such lawful uses

and purposes as I might designate or desire all

water that may be produced from wells now or

hereafter located upon said lands particularly, but

not limited to, the right of dedication of the pref-

erential rights to such water to uses thereof on (or

for the benefit of) the Montgomery Lands to the

exclusion of all other uses. . . .

8. In the event I shall acquire from you the

Water Lands as herein provided for and at any-

time thereafter such lands, or rather wells located

thereon, shall no longer be capable of producing

commercially pure water in commercial and paying

quantities then at my option I may re-convey to

you the Water Lands and thereby relieve myself

of any further obligations under paragraph 2(b)

hereof save and except for the payment of any then

accrued but unpaid sums payable to you under said

paragraph 2(b)."

Exhibit B (the 1956 agreement) further provided:

"You and Mrs. Riess shall immediately execute

and deliver to me, and I shall accept, a general war-

ranty deed covering the lands referred to in said
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Letter Agreement as the 'Water Lands', together

with all wells, water rights and other improvements

and appurtenances thereon, which said lands are

described in Exhibit A attached hereto. The

monies which I have previously caused to be paid

to you, aggregating the sum of $78,000.00, is, and

shall be, of course, a credit on the purchase price

of said water lands and other properties. . . .

(h) It shall be understood that, under Para-

graph 8, I can at any time, at my option, reconvey

the water lands to you and be relieved thenceforth

of all obligations, if. iti my opinion, the wells on

the water lands are no longer capable of producing

water in quantities sufficient to be commercially

profitable to me, or if I deem that their operation

is not economically feasible from my standpoint."

(Italics ours.)

Appellants contend that these contracts necessarily

contemplated the development of the described land by

the use of water derived from the Water Lands which

plaintiffs had conveyed. Particularly, appellants rely on

the obligation of the defendants to pay the agreed price,

the statement that the parties contemplated developing

certain described lands, and the further agreement that

defendant Murchison (and his assignee) were to have

complete control of the operations. One other element

deserves mention: the fact that the agreed minimum

which was payable in cash is extremely small compared

to the total amount of the agreed purchase price. It

is unthinkable that defendants, having received the deed

to the water lands and the sole right to control the op-

erations, should be allowed to cease production without

liability for the purchase price, or at the very least, for
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the damage caused by their repudiation and abandon-

ment.

The law respecting the subject matter appears clear.

In Acme Oil and Mining Co. v. Williams (1903), 140

Cal. 681, at 684. the court said:

"It is insisted by the appellant that no covenant

in the lease was broken, because the two wells pro-

vided for were sunk within the required time, and

royalty for such oil as was show^n to be produced

\vas paid. These, however, were not all the cove-

nants of the lease. Covenants may be implied, as

well as express, and in oil leases, and others of that

particular character, where the consideration for

the lease is solely the payment of royalties, there is

an implied covenant, not only that the wells will be

sunk, but that if oil is produced in paying quanti-

ties they will be diligently operated for the best ad-

vantage and benefit of the lessee and lessor.

The sole consideration usually moving the lessor

in extending oil leases is. and the only consideration

for the particular lease involved here was. the roy-

alties the lessor w^ould receive from proper and con-

tinuous pumping of oil, after it had been developed

in paying quantities. These leases are only valuable

on development, and are then only valuable to both

parties, to the extent that the product may be se-

cured and disposed of, and when the only considera-

tion for the lease is the share which the lessor will

obtain of what is produced, there is always an im-

plied covenant that diligence will be used toward

such production."

To the same effect is Joiies v. Inter-State Oil Co.

(1931). 115 Cal. App. 302.



—43—

While it is true that the above cases deal with leases

in which the sole consideration to the lessor is the

agreed royalty, neither in reason nor in case law is the

rule limited to situations in which the sole considera-

tion is royalty.

In Hartman Ranch Co. v. Associated Oil Co. (\92>7),

10 Cal. 2d 232, at page 239, the court said

:

"Where express covenants do not cover completely

all phases of the lessee's obligation in regard to ex-

ploration, development and protection, implied cove-

nants may coexist with express covenants. Since

the consideration for such leases is entirely or in

large part the oil royalty payments to be made to

the lessor, such covenants must be implied to pro-

tect the lessor and carry out the purpose of the

lease."

. . . "We conclude on this branch of the case that

in the circumstances shown there was an implied

covenant in the Hartman lease requiring protection

from drainage through operations on adjoining

land by the party in possession of the Hartman

leasehold." (at p. 242.)

See also: Saucier v. MidContinent Petroleum Co.

(1934), 282 U.S. 272, 78 L. Ed. 1255; Rehart v.

Klossner (1941), 48 Cal. App. 2d 40.

In Lippman v. Sears Roebuck (1955), 44 Cal. 2d

136, the lease provided for a monthly minimum rent of

$285 together with a percentage of gross sales made

from the premises. {Id., p. 139.) The fact that the lease

provided for a monthly minimum regardless of the

amount of sales did not relieve the tenant of the obliga-

tion to continue to carry on its sales on the premises.
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Following is from the opinion

:

"As a general rule, it is held that a statement

as to the purpose for which premises are leased

does not imply a covenant by the lessee that he will

engage in that use, but he may cease to use the

premises for any purpose, (citation) Some courts

have implied such a covenant when the rental for

the premises is based upon a percentage of the pro-

ceeds from the business for which they are let.

(citations) These cases rest upon a theory of in-

terpretation similar to that employed in the con-

sideration of 'output' contracts, where the courts

have found 'from the business situation, from the

conduct of the parties, and from the startling dis-

proportinate burden otherwise cast upon one of

them, a promise implied in fact by the seller to con-

tinue in good faith production or sales, or on the

part of the buyer to maintain his business or plant

as a going concern and to take its bona fide re-

quirements. In other words, this view implies an

obligation to carry out the contract in the way an-

ticipated, and not for purposes of speculation to the

injury of the other party. . .
.' (1 Williston on Con-

tracts [rev. ed. 1936], §104A, pp. 357-358.)" (at

pp. 142-143.)

It should be borne in mind that the present case is

not one in which defendants in good faith erred in de-

termining whether further development was commer-

cially feasible; on the contrary, the evidence is that de-

fendants abandoned development for the purpose of

putting economic pressure on the plaintiffs and in ef-

fect abandoned the contract.
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Following are pertinent excerpts from the transcript:

Marron, defendants' witness, testified:

"THE COURT: Do you know how much

water they will produce now, or do you know how

much water they are actually producing ?

THE WITNESS : Well, they haven't produced

water, from the information that I determined the

other day, for 2 years, but at that time they were

producing 75 gallons per minute." [Rep. Tr. Vol.

l,p. 118, lines 9-15.]

"Did you say there is no production from the

well?

THE WITNESS : That is correct. Not to my
knowledge." [Rep. Tr. Vol. 1, p. 132, lines 4-5.]

"MR. SCHWARTZ: I might state to your

Honor that the purpose of these questions is not to

try the case, but they deal with the question of the

propriety of the conduct of Mr. Murchison and

Simi Valley Development Company, which would

estop them from demanding arbitration. That is the

purpose of the question and I believe I am com-

pletely correct on that.

THE COURT: Let's have the question now.

(The question was read by the reporter as fol-

lows : 'Q. Now, Mr. Marron, how long has the

Metropolitan Water District been supplying water

to Susana Knolls Water Company?')

THE COURT: If the witness knows, I will

allow him to testify.

THE WITNESS: Approximately 2 years."

[Rep. Tr. Vol. 1, p. 140, line 15, to p. 141, line

^^The above testimony was given in March of 1965.
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Reiss, one of the plaintiffs, testified:

"Q. Mr. Riess, did you, prior to September 13,

1955, develop or drill for water on your water

lands? A. I originally drilled for water there in

1936 and brought in what is known as the home

well. Then I drilled, with the extreme water short-

age in 1950, when the whole community was out

of water, a well known as No. 1 or 0, often re-

ferred to, and supplied the whole community for

5 years with water free of charge during all that

period. Then I had two wells, and in 1952 I drilled

No. 2 well, the large one.

THE COURT: The No. 2 well was the large

well?

THE WITNESS: The large one, yes, sir. No
1 was 1200 gallons and I operated that for about

three and a half years with electric power.

THE COURT: The home well was drilled in

what year ?

THE WITNESS: 1936.

THE COURT : And No. 1 ?

THE WITNESS: No. 1 in 1950, the driller

moved in in January.

THE COURT: And No. 2 was drilled when?

THE WITNESS: Completed in October

1952." [Rep. Tr. Vol. 2, p. 192, line 17, to p.

193, line 3.]

"Q. Mr. Riess, you say you pumped it for a

week with the 14-inch bowls? A. The second

time.

Q. The second time, and what was the produc-

tion of the well? A. Again, because of a Diesel

having been available, we could vary the speed
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over and above the safe maximum velocity of the

pump, and when we run her up to 2000, we had

2200 gallons output from the well. That, how-

ever, was only temporary, usually about 30 min-

utes, until the motor began to heat up. Then we

steadied it down between 1750 and 1800.

THE COURT : You mean 1 750 gallons ?

THE WITNESS: Per minute, to 1800." [Rep.

Tr. Vol. 2, p. 196, lines 3-16.]

'THE COURT: You say Mr. Murchison was

personally present?

THE WITNESS: Oh, yes, Mr. Murchison

was there.

THE COURT: When you made the test in

1955?

THE WITNESS: Yes, sir. He had me run

the test for him and he had a half-dozen engineers

with him.

THE COURT: At the time you ran this test

for Mr. Murchison, what was the production of the

well?

THE WITNESS: 1800 to 2000. We varied

here. We opened her up full blast.

THE COURT: We are talking about No. 2

well?

THE WITNESS: No. 2 well, sir." [Rep. Tr.

Vol. 2, p. 199, line 24, to p. 200, line 10.]

"Q. Was there anything done to change the

physical condition of that well? A. Not No. 2,

except a pump was later—not at that time, no.

Later that happened.

Q. Well, at any time. A. Oh, yes, later on

they pulled the big pump.
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Q. Now, when was that done, do you know?

A. In 1957, the latter part, or 1958.

Q. Do you know what was done to the Well

No. 2? A. Yes. They pulled out the big pump,

they took away my gear head and my big motor.

They installed a half-capacity horsepower, 150 max-

imum capacity, transformer unit and motor, found

out that that motor could never operate that big

pump, pulled it and put a half-uze pump in and

set it at 85 feet lesser depth, and called that a

test." [Rep. Tr. Vol. 2, p. 207, Hne 22, to p.

208, line 11.]

"Q. Mr. Riess, I call your attention to Riess

Well No. 1, which you previously testified was

completed in 1950 and was producing 1200 gallons

per minute. I will ask you to state whether that

well, Reiss Well No. 1, was tested after 1952.

THE COURT: Before we get into that, can

you tell me when Riess Well No. 1 was drilled?

THE WITNESS: 1950.

THE COURT: At the time the drilling was

completed, did you make a test ?

THE WITNESS : Yes, repeated tests.

THE COURT : How much water did the tests

show Well No. 1 could produce?

THE WITNESS: We pumped 1200 gallons

on a test run for numerous days with a Diesel

engine." [Rep. Tr. Vol. 2, p. 228, lines 11-25.]

"Q. Mr. Riess, subsequent to 1954, were any

tests made of Riess No. 1 ? A. Yes, sir.

Q. Were you present ? A. Yes.

Q. And can you state who made the tests?

A. Mr. Spence, a INIurchison engineer.
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Q. And when was that? A. Sometime in

195^^—I would have to guess, if I say it was

April or it was May—I do not know, because he

came back again later.

Q. Was anyone else other than Mr. Spence

there? A Mr. Acton and Mr. Guy Mann of

Dallas.

Q. And you were present ? A. Oh, yes.

Q. Did I understand you to say Mr. Spence

was one of the engineers for Mr. Murchison? A.

Yes. He worked under Clifford Smith and the

Delhi-Taylor engineer, geologist.

Q. Did the test pumping made at that time

indicate what the well production of the No. 1 was ?

A. Right, at that time, prior to the change of

the pump.

Q. What's that? A. Prior to the change of

the pump.

Q. What was the production? A. 1000 gal-

lons. She was geared to an electric motor and it

couldn't be different." [Rep. Tr. Vol. 2, p. 232.

line 14, top. 233, line 16.]

''A. After the second agreement was signed,

the Dallas people moved back in and pulled the

pump on No. 1 in order that, according to Murchi-

son's instructions, the well could be deepened to

800 into the same fissure that the huge No. 2

supply came from and a larger pipe installed in the

hole to accommodate an equally large pump as we

had in No. 2.

Q. Was a deepening undertaken? A. No, it

was pulled and the well was deepened from around

440 to 800 by Hall Drilling Company.
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THE COURT : You said 440. You mean 440

feet?

THE WITNESS : 440 feet.

THE COURT : To 800 feet ?

THE WITNESS : To 800 feet.

Q. Mr. Riess, will you state to the court what

happened when the deepening of No. 1 was under-

taken? A. When No. 1 was driven below the

600 feet from the original bottom, new hole was

made, we encountered a large fissure in which the

drill stem, the bit on the stem that does the

drilling, broke loose and buried itself partially in

the crevice, or in the fissure. Then they pro-

ceeded to try to fish it, for several weeks worked

around the clock, but they could not release it be-

cause it had been in on a 45 degree angle, and

weighing maybe 3000 pounds. It was a big bit,

star bit.

When finally the order was given by Mr. Adams

to Mr. Hall to shoot it in the hole and keep going

down, so they put a lot of dynamite in the hole.

I talked to Mr. Adams about it and he said, 'Well,

we bought you out. This is our business.'

And they did shoot that bit in and it went down

to 800 foot.

O. Was anything done to the well after that?

A. No. Then he moved the same drill rig on

No. 8." [Rep. Tr. Vol. 2, p. 234, line 23, to p.

236, line 11.]

"THE WITNESS: Then I asked Mr. Adams

to please put the casing down to bottom so we don't

lose the well.
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He said, 'We don't need that well. We have

plenty already. They are going.'

BY MR. SCHWARTZ

:

Q. Was there a pumping unit installed in that

well

—

Q. Was that taken out again? A. Oh, yes.

Q. To your knowledge, was that pumping unit

at any time put back into the hole, or any pumping

unit? A. No. It was capped.

THE COURT : When was it capped ?

THE WITNESS : Right about that time, sir.

THE COURT : Well, when was that ?

THE WITNESS: I would say within 2 hours

after the pump was out, because it was too close

to the street for kids to fall in.

THE COURT : What year was that ?

THE WITNESS : In September 1956.

THE COURT: It has remained capped since

that time?

THE WITNESS: Yes, sir." [Rep. Tr. Vol.

2, pp. 237-238.]

"Q. Mr. Riess, was that Well No. 3 tested

after it was completed?

THE COURT: You mean after it was re-

drilled?

MR. SCHWARTZ : Redrilled. yes, your Honor.

THE COURT: All right.

THE WITNESS: That is correct. It was

tested after drilling, or redrilling, you call it."

[Rep. Tr. Vol. 2, p. 237, line 10. to p. 240, line 2.]

"Q. Mr. Riess, after the completion and testini^r

of Riess No. 3 after it was redrilled in 1956, was
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there anything done to that well? A. It was

capped, covered over, and a flower bed set on it."

[Rep. Tr. Vol. 2, p. 242, lines 21-25.]

"Q. To your knowledge, was any pumping unit

installed afterwards? A. A Httle later, a year

later or so, a little domestic unit was installed. It

was reopened and a little domestic unit was put in,

because my huge pump and Diesel was just im-

possible to use.

THE COURT: Reopened? Was that in 1957?

THE WITNESS: 1957 or 1958." [Rep. Tr.

Vol. 2, p. 243, lines 14-21.]

"Q. I will ask you this. Was that Riess No.

3 redrilled, after it was redrilled was it bailed? A.

No, no, no. We knew we had more water than

we could bail. It was immediately put on the

pump.

Q. Were you there when it was put on the

pump? A. Yes. I observed the pumping. Not the

whole 24 hours round, but daily." [Rep. Tr. Vol.

2, p. 246, lines 15-21.]

"Q. Mr. Riess, was Riess No. 4 cased? A. No,

never completed nor cased." [Rep. Tr. Vol. 2, p.

252, lines 24-25.]

"THE COURT: All right. May I ask an-

other question? What happened to it? Was it

capped ?

THE WITNESS: Oh, yes, they capped it

There was liability from kids falling down or some-

thing." [Rep. Tr. Vol. 2, p. 254, lines 7-10.]

"O. To your knowledge, Mr. Riess, that well

ever since it was drilled in, I believe you said Au-

gust or September, 1956, No. 4, has it ever been.
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and since it has been capped, ever been pumped?

A. No.

Q. And has any installation been made of any

pumping unit or equipment in that well? A. No,

sir." [Rep. Tr. Vol. 2, p. 255, lines 2-9.]

"Q. Did Mr. Adams ask you to talk to Mr.

Cobb? A. Mr. Adams asked me to talk to Mr.

Cobb.

Q. Did you talk to Mr. Cobb on the subject

relating to the activity of the wells, Reiss Wells 1,

2 and 3? A. I did.

Q. When? A. Right a day or two after the

Adams discussion with me when he said, 'We are

satisfied. We are quitting all further develop-

ment.' " [Rep. Tr. Vol. 3, p. 296, line 18, to p.

297, line 1.]

"[The Witness] ... I asked Mr. Cobb to please

see that the No. 1 well is at least cased before it

is capped, so it doesn't get lost.

BY MR. SCHWARTZ

:

Q. Is that all the conversation? A. Well, we

were talking a long time. He said, 'We don't care

for any more wells. We have all the water we need.

We are in the process of selling and it is up to the

new man, the new owner, to take on any further

well drilling obligations if he wants to develop more

water.' " [Rep. Tr. Vol. 3, p. 300, lines 11-20.]

"THE WITNESS : Mr. Costin did the speak-

ing.

THE COURT: Mr. Who?
THE WITNESS: Mr. Costin, c-o-s-t-i-n. He

was president of the company then.

THE COURT: President of what company?
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Company.

BY MR. SCHWARTZ

:

Q. Do you know his first name ? A. Glen.

Q. Just state what was said regarding a threat.

A. I was just told that they made a bad deal with

Manley, they are getting the property back and I

got to make a new deal with them, or else I get

nothing, they will sit on it, wait until the Metro-

politan comes in, and then I am boxed in, my wells

wouldn't be worth anything and I am out. They

told me that and my wife." [Rep. Tr. Vol. 3, p. 309,

line 21, to p. 310, Hne 11.] (Italics ours.)

Attention is directed to the letter of defendant Simi

Valley Development Company (attached to the Declara-

tion of Stephan Riess), commencing at Clerk's Tran-

script page 65, in which that defendant stated what it

would do, and added:

"You would quitclaim all rights, title and in-

terest in any stock of Simi Valley Development Co.

The water requirements of the residence formerly

occupied by you, its appurtenances, would be sup-

plied without cost.

The existing controversy in respect to the $18,-

000.00 would be disposed of by Simi paying to you

the sum of $9000.00 at the time of the execution

of the agreement."

The court is respectfully referred to the excerpts from

the transcript which are reprinted in this brief under

the heading "Respondents Repudiated Their Contract

with Appellants and Thus Lost Their Right to Arbi-

trate."
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Appellants further point out that the plaintiffs' quoted

testimony was not denied/^ Indeed, defendants filed no

answer, and put on no rebuttal testimony whatever.

On the record below, it is clear that defendants aban-

doned, as well as repudiated, the contract. The effect of

abandonment, with respect to arbitration, has the same

effect as does repudiation. If a party to a contract

abandons it, he cannot thereafter claim the right to ar-

bitrate under its terms.

In Banks v. Calstar Petroleum Co. (1947), 82 Cal.

App. 2d 789, at pages 792, 793 the court said

:

"The lease contained the following provision : 'In

the event of any controversy between the parties as

to any matters of fact arising under this lease, such

question of fact shall be submitted to arbitration,

and the decision of the arbitrators thereon shall be

a condition precedent to the right of action on the

lease itself.'

"Appellant contends that two questions of fact

arose which required arbitration under the quoted

provision of the lease, to wit : what acts were done

or not done by appellant which would evidence an

abandoment of the lease, and what damages did

respondents sustain by reason of the failure of the

lessee to execute a quitclaim deed? Fourteen

months before respondents gave notice of default

appellant had done all that could possibly be done

to indicate its abandonment of the lease and its in-

tention to abandon. Its failure to produce oil, its

^^Certain denials concerning the quantity of water were made
by defendant's reply affidavit : but there were no denials that de-

fendants had capped the wells, ceased production, and intended
to wait for Metropolitan water to come in.
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failure to drill the well to a deeper oil sand, its

notice to the Division of Oil and Gas of its inten-

tion to abandon, and its plugging the well so as to

make it unusable constituted a complete abandon-

ment, thus removing that question from any pos-

sibility of arbitration."

The pertinent provisions of the California statute

with respect to arbitration (Cal. Code Civ. Proc, Sec.

1281.2), provides as follows:

"On the petition of a party to an arbitration

agreement alleging the existence of a written agree-

ment to arbitrate a controversy and that a party

thereto refuses to arbitrate such controversy, the

court shall order the petitioner and the respondent

to arbitrate the controversy if it determines that an

agreement to arbitrate the controversy exists, un-

less it determines that:

(a) The right to compel arbitration has been

waived by the petitioner ; or

(b) Grounds exist for the revocation of the

agreement." (Italics ours.)

Hanes v. Coffee (1931), 212 Cal. 777, involved an

oil lease containing an arbitration clause. Plaintiff

brought suit without submitting to arbitration and had

judgment. In affirming the judgment for the plaintiff,

the Supreme Court of California said

:

"The next contention is that the controversy

leading to the present action should have been arbi-

trated, under the terms of the lease. The pro-

vision in the instrument reads as follows

:

'Should the parties hereto not agree as to any

question of fact affecting the rights of the parties



—57—

hereto, such difference shall be settled by arbi-

tration, each party to appoint an arbitrator, and

they to appoint a third arbitrator, and the written

findings of any two arbitrators to be binding on

the parties hereto.'

Conceding that this provision would be enforce-

able under our statutes, we do not think that it is

applicable to the present controversy, in which the

lessor contends that by reason of failure of the

lessee to commence operations within the specified

period, the lease never became operative, or if it did,

is now terminated. The provision clearly does not

contemplate that this question shall be submitted to

arbitration, since if the allegations of plaintiffs'

complaint are sustained, the result is that the

lease, including the arbitration provision, is wholly

inoperative, and the lessee can claim no rights

thereunder."

C. There Were Partial Breaches of the Contract

Coupled With a Total Repudiation; Defendants
Have Accordingly Lost All Rights Under the

Contract and Cannot Require the Plaintiffs to

Comply With Any of Its Terms.

In the former hearing the trial court found, and this

court affirmed on appeal, that the defendants com-

mitted partial breaches of contract when (1) they paid

the sum of $30,000.00 to plaintiff instead of $48,000

which was due during the two years immediately fol-

lowing the consummation date; and (2) that the Buyers

breached said contract by failing to pay the Sellers at

the contract rate for water produced, saved and sold by

them from the waterlands. [See Former Record, Finds.
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IV and VI; this court court reversed on the issue of

defendants' duty to extend water Hues and build reser-

voirs, but affirmed the breaches with respect to making

payment.] These partial breaches were coupled with

a repudiation and so constitute a "total breach of con-

tract", justifying immediate action for damages. [The

Former Record was before the District Court on the

Petition for Arbitration, Rep. Tr. Vol. 1, p. 57.]

4 Corbin on Contracts, Section 954 (1951) states:

".
. . Suppose next that the contract requires

performance in instalments or continues for some

period in that there has been such a partial failure

of performance as justifies immediate action for

partial breach. // this partial breach is accom-

panied by repudiation of the contractual obliga-

tions, such repudiation is anticipatory with respect

to the performance that are not yet due.

In most cases, the repudiator is now regarded as

having committed a 'total' breach, justifying im-

mediate action for the remedies appropriate there-

to." (Italics ours.)

The repudiation of the contract b}^ the defendants

amounting to a total breach has heretofore been stated.

This evidence showed unequivocally that the defend-

ants had in fact repudiated the contract.

While Murchison and Simi Valley Development Com-

pany did in fact commence operations in the pumping

of the water, they did not pursue them but stopped
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after finding water. [See excerpts from Reporter's

Transcript hereinabove quoted.
]

In the Sunnertou case, supra, the defendant lessee

repudiated by words, i.e., that unless the plaintiff

lessor would accept the assignment, they would have

nothing further to do with the property or contract.

In this case, the defendant purchasers went further.

They set conditions upon their performance in violation

of the agreement.

Summarizing the argument with respect to defend-

ants' right to arbitrate, appellants urge:

1. The Complaint before the court below was

based on defendants' repudiation; the court erred

in ordering arbitration; if in fact there was a

repudiation by defendants there was no longer any

agreement which gave the defendants the right to

require arbitration.

2. On the record as made, repudiation was

alleged, proved by affidavit and testimony, and

was never denied. This court should reverse on

the ground of defendant's repudiation.

3. On the record below, it appears without de-

nial that defendants abandoned the contract. This

court should reverse the order for arbitration on

the ground of defendants' abandonment of the

contract.
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III.

The District Court Erred in Failing to Make Find-

ings of Fact in Support of Its Order Staying

Proceedings.

The order appealed from contained the following:

"All proceedings in the above entitled action are

stayed pending the decision of the arbitrators."

[Clk. Tr. commencing at p. 192.]

Appellants urge that this order is tantamount to an

injunction.

The point was expressly decided in Shanferoke C.

& S. Corp. V. Westchester Corp. (1934), 293 U.S. 449,

79 L. Ed. 483. The defendant in a contract suit

pleaded an agreement to arbitrate and asked for a stay.

The District Court denied the stay; the Court of Ap-

peals reversed and granted the stay. The Supreme

Court granted certiorari and affirmed the holding of

the Circuit Court saying (at 293 U.S. 451 and 452)

that the denial of the stay was equivalent to the denial

of an injunction.

The case is directly controlling because Rules 52 and

65(d) of Federal Rules of Civil Procedure make no

distinction between granting and denying an injunction

so far as the duty to make Findings.

In Carey v. Carter (1965, C.A.D.C), 344 F. 2d

567, the District Court had denied a stay of proceed-

ings, but failed to make Findings of Fact. The Cir-

cuit Court of Appeals vacated the judgment and re-

manded the cause on that ground, saying

:

"The denial of a stay pending exhaustion of

contractual grievance procedures was 'in effect an
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order denying an interlocutory injunction' and is

thus appealable. And since the motion was in ef-

fect for an interlocutory injunction, Rule S2(a),

FED. R. CIV. P., applied. This rule requires that

'in granting- or refusing interlocutory injunctions

the court shall ... set forth the findings of fact

and conclusions of law which constitute the grounds

of its action.' Here the court's failure to comply

with this rule precludes 'a. proper review of the

action of [the] court.' Mayo v. Lakeland High-

lands Canning Co., 309 U.S. 310, 316, 60 S. Ct.

517, 520, 84 L. Ed. 774 (1940)." (at p. 568.)

Wilco V. Swan (1953, CCA. 2d), 201 F. 2d 439,

holds that an order denying a stay of proceedings to

permit arbitration is equivalent to an order denying an

interlocutory injunction. Following is from the opinion

:

"Before answering the complaint, Hayden, Stone

& Co. moved, pursuant to section 3 of the Federal

Arbitaation Act, 9 U.S.C.A. §3, for an order

staying all proceedings in the action until an arbi-

tration has been had in accordance with the terms

of a margin agreement entered into between the

plaintiff and firm of Hayden, Stone & Co. In a

carefully reasoned opinion reported in 107 F. Supp.

75, Judge Goddard denied the motion. Hayden
Stone & Co. have appealed.

"Although the order is interlocutory, it is appeal-

able, since it is in effect an order denying an inter-

locutory injunction. Shanferoke Coal & Supply

Corp. of Del. v. Westchester Co., 293 U.S. 449,

55 S. Ct. 95, 79 L. Ed. 647." (at p. 441.)
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The order here appealed from failed to comply with

the requirements of Rule 52(a) and Rule 65(d) of the

Rules of Federal Civil Procedure. Those rules state, in

part:

Rule 52: . . . "and in granting or reviewing inter-

locutory judgments the courts shall similarly set

forth the Findings of Fact and Conclusions of

Law which constitute the grounds of its action."

Rule 65 : "Every order granting an injunction and

every restraining order shall set forth the reasons

for its issuance; ..."

Rule 52 is explicit; it requires Findings of Fact. Rule

65(d) has been held to require Findings of Fact or state-

ments or recitals at least equivalent to Findings. (See

Sims V. Greene (1947, CCA. 3), 161 F. 2d 87, at p.

89.)

The order here appealed from made no Findings suf-

ficient to comply with the Rules. The Former Record

contained Findings of breaches; further evidence of at

least partial breach was introduced, together with un-

denied evidence of repudiation and abandonment, thus

constituting a total breach, at least of defendants' ob-

ligations which yet remained to be performed. The

transcript indicates that the District Court limited its

hearing to the consideration of voluntary waiver and

estoppel, and perhaps gave no consideration whatever to

repudiation or abandonment.

Nevertheless, the order appealed from recited that the

defendants are not in default. It is submitted that this

is a conclusion of law, and is not a finding of fact ; in

any event, it is erroneous. The appearance in the order

of this conclusion of law is inexplicable in view of the

court's repeated statements that it limited its hearing to
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issues of waiver and estoppel. [E.g., Rep. Tr. Vol. 5, p.

673, lines 16-20; Vol. 5, p. 556, lines 13-18.]

As has been shown, Findings of breaches were made

in the Former Record, and the evidence of defendants'

repudiation and abandonment of the contract has not

been denied.

The order is further deficient in failing to make Find-

ings of Fact with respect to the issue of repudiation and

abandonment alleged in the verified Complaint, in the

declaration in opposition to the petition for a stay, and

testified to by Marron (defendants' witness) and by

Riess, as herein elsewhere in this brief quoted.

As has been pointed out, the conclusion that the de-

fendants are not in default would dispose of the neces-

sity of arbitration, and would make any arbitration

meaningless. Defendants have claimed in the proceed-

ings below that arbitration was necessary to determine

whether an obligation (presumably to build the reser-

voirs and extend the pipe lines) existed at all before it

could be determined that such a breach had been com-

mitted. But a conclusion that the defendants were not

in default pre-judges the arbitration and its conse-

quences.

Without wishing to dilute appellants' argument that

the evidence showed repudiation and abandonment of the

contract by defendants, appellants under this branch of

the argument further urge that in any event the order

for stay must be vacated for failure to make Findings

of Fact.
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IV.

In Any Event, the Inclusion in the Order Appealed

From of a Statement That Defendants Were
Not in Default Was Clearly Erroneous, and the

Order Should Be Reversed.

Although the District Court made various statements

during the hearing of the Petition for Stay and for

Arbitration, it is believed that the following statements

of the District Court reflect its ultimate conclusion

:

'THE COURT: So you go ahead. The thing

we are interested in now is the question of estoppel,

not anything else. If Mr. Murchison or his as-

signs have not been estopped from demanding ar-

bitration, I am going to have to order arbitration.

I am going to have to order it. So the only thing

we are interested in now is the question of estop-

pel." [Rep. Tr. Vol. 4, p. 416, lines 3-8.]

At a later hearing (on March 2?>, 1965) the court

said:

"THE COURT: In order to raise the doctrine

of estoppel against Mr. Murchison, you are going

to have to prove that Mr. Murchison made certain

statements or agreed to do certain things upon

which Mr. Riess relied." [Rep. Tr. Vol. 5, p. 556,

lines 12-15.]

Almost at the end of the hearing. Judge Westover

said:

"THE COURT: Now, it may be very true, it

may be, Mr. Schwartz, that when they get over this

hurdle of arbitration, I may come to the conclusion

that there has been an entire repudiation of this

contract. I don't know. I am not passing upon that.

Thai is something for the future.'' [Rep. Tr. Vol.

5, p. 673. Hues 16-20.] (Italics ours.)
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As has been shown under other headings in this brief,

there was clear, undenied, evidence of default, repudia-

tion and abandonment. Judge Westover indicated his

state of mind near the close of the hearing, as follows:

"THE COURT: It seems to me the court

could hold that there has been a total repudiation

of the balance of the contract, but how in the world

the court could hold that there has been a total re-

pudiation of the entire contract, I don't know."

[Rep. Tr. Vol. 5, p. 706, lines 12-16.]

In fact, defendants' counsel stipulated that defend-

ants were obligated to pay for all water produced from

the wells. [Rep. Tr. p. 512, line 13, to p. 513, line 10.]

There is no question but that this obligation to pay for

water has never been performed. [See admission of de-

fendants' counsel. Rep. Tr. Vol. 2, p. 297, lines 12-23.]

If appellants are right in their contention that the

District Court should have considered the question of

the repudiation and abandonment before ordering ar-

bitration, then the order appealed from is erroneous, be-

cause it would appear that the District Court considered

only the questions of estoppel and express waiver; ac-

cordingly the statement in the Order that defendants

were not in default is erroneous.

If, however, the court did consider the evidence of

defendants' repudiation and abandonment, then the

order should be reversed because the conclusion that the

defendants were not in default is clearly erroneous. The

existence of numerous breaches was not denied, and the

Findings of the court in the Former Record have not

been altered.



Further, the District Court cannot have intended to

exonerate the defendants from all default, because, as

has been urged, such a determination would render the

arbitration an absurdity. The avowed purpose of de-

fendants' petition for arbitration was to determine the

existence or non-existence of the defendants' obligation

(to build a reservoir and to extend pipe lines) which

plaintiffs claimed defendants had not performed.

In the former hearing the court found that the de-

fendants had breached the contract by failure to pay

money for the two year period and by failure to pay

for water produced and served. As has been pointed out,

these findings were affirmed on appeal to this court.

No evidence was introduced by anyone to alter the ef-

fect of those findings and affirmation on appeal.

Finally, the Third Amended Complaint alleged numer-

ous breaches, the sale of water lands, as well as total

repudiation by defendants. There has been no Answer

to the Complaint and, of course, there has been no hear-

ing on the allegations of the Complaint. To allow the

court's present order to remain without correction

would, in effect, constitute a holding that the defend-

ants were not in default; and such holding would seri-

ously prejudice plaintiffs in a trial on the merits, no

matter what the results of the arbitration might be.

Conclusion.

A review of this litigation shows that defendants

have had the use of plaintiffs' land for approximately

ten years; that although defendants have made some

payment, approximately 9/lOths of the agreed purchase

price has not been paid. The trial court found defend-

ants were in default in making cash payments under



the contract and also in default in payment for water

produced (Opinion, Riess v. Murchison, former ap-

peal) ; the reversal by this court related only to the

failure to arbitrate a question of partial performance

under Paragraph 3, Exhibit A. (Defendants' obliga-

tion to extend water lines and to build reservoirs.)

The Complaint filed after remittur alleged a total

breach by defendants, and thus rendered irrelevant the

question of arbitration (with respect to performance,

under Par. 3), at least until there were a determination

of the issue of repudiation.

Appellants must say that they were unable to de-

termine with complete certainty whether the lower

court, on the hearing of respondents' Petition for Stay

and Arbitration, actually considered the question of

repudiation. An examination of the entire transcript

leaves appellants with the belief that the District Court

did not consider that question, but limited its considera-

tion, at defendants' urging, to issues of waiver and

estoppel.

Whether the lower court did so or not, it is clear

that the court erred. It should have heard the ques-

tion of the total breach before hearing the petition for

arbitration.

In any event, it should have determined the question

of total breach as a defense to the Petition for Stay

and Arbitration. The District Court did neither.

The record made on the hearing below requires a

finding of total breach. A reversal by this court with

instructions to vacate the order for arbitration and stay

on the ground that defendants repudiated the contract,

would go far toward accomplishing justice, and would



also help dispose of this long, costly, seemingly inter-

minable litigation. However, if this court should be-

lieve that it should not give such instructions, this court

should in any event reverse the order appealed from on

any one or more of the other grounds urged in this

brief. Specifically, it appears clear that the issue of

repudiation must be determined before the court can

consider a petition for arbitration, and if repudiation is

found, no arbitration can be ordered.

Respectfully submitted,

Morris E. Cohn,

Attorney for Appellants.
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EXHIBIT "A".

28463

September 13, 1955

Dr. Stephan Riess

Santa Susana, California

Dear Dr. Riess:

This letter agreement shall serve to evidence and con-

firm the basic general understandings and agreements

entered into between us this date relative to the acquisi-

tion by me, or my nominees, designees or assignees

(and it is understood that throughout this letter all

references to me shall include my nominees, designees

and assignees, if any), of certain lands now owned by

you and your wife and the water rights pertaining

thereto and the water wells situated thereon and the

participation by you and your wife and Len Acton and

Guy L. Mann, collectively, in the proportion of one-half

by you and your wife and one-half by Messrs. Acton

and Mann, in (a) the lands or the income and profits

therefrom located in Ventura County, California which

I have contracted, by contract dated August 26, 1955,

to purchase from one M. Laurence Montgomery and (b)

certain other lands which I might hereafter acquire in

the area known as the Semi Valley of California.

Our basic agreements and understandings are in gen-

eral as follows:

1. You have represented and hereby do repre-

sent that you and your wife own good and mer-

chantable title to certain lands in Ventura County,

California comprixing approximately 300 lots plus

approximately three and one-half acres upon a por-

tion of which there is presently located one or
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more wells capable of producing many millions of

gallons of commercially pure water (the portion of

which lands upon which such well or wells are

located are hereinafter referred to as the "Water

Lands"), and hereby you agree to convey to me and

I agree to purchase from you and your wife all

such lands and all other lands owned by you in

Ventura County, California, save and except the

approximately two acres upon which your home

and your domestic well is situated, for the consid-

eration and upon and subject to the terms, provi-

sions and conditions hereinafter set forth. With

respect to such excepted lands you shall also assign

and convey to me all water rights appurtenant to

same save and except such water as may be pro-

duced from any well on said excepted lands for

domestic uses and with the understanding, how-

ever, that I shall not have any rights to the use

of the surface of such excepted lands, or any por-

tion thereof, in any operations connected with the

water rights appurtenant thereto. I shall have the

"first right of refusal" for thirty days at appraised

value to purchase such excepted lands in the event

you should ever elect or desire to sell or otherwise

dispose of same.

2. In consideration for such lands and water

rights I agree to:

(a) Grant unto you, your wife, Len Acton

and Guy L. Mann, collectively, but in the propor-

tions of one-half to you and your wife and one-

half to Messrs. Acton and Mann, a one-third

participation in the lands of the net profits there-

from covered bv the aforesaid contract between
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myself and M. Laurence Montgomery (herein-

after called the "Montgomery Lands") together

with a like interest or participation in such other

lands as I might hereafter acquire within the

said Semi Valley as may be serviced by water

from wells now or hereafter located upon the

Water Lands. This interest or participation in

such lands shall be either in the character of

an undivided one-third title to the fee thereof

or the right to receive one-third of the net prof-

its to be derived from the operation, develop-

ment and/or sale thereof or an interest in a

limited partnership which would own such lands

and in which you, your wife and Messrs. Acton

and Mann would be limited partners and I would

be the general partner as we may mutually agree

upon after due consideration is given to the prac-

ticahties of the situation, the legal protection to

you, your wife and Messrs. Acton and Mann

from the possibility of any dilutions or cutting-

off of your rights or equities by virtue of creditor

actions, sales to bona fide purchasers or other

such occurrences. In any event, however, it is

agreed that regardless of the nature or character

of the interest and participation of yourself, your

wife and Messrs. Action and Mann in said lands

or in the net profits therefrom, I shall have full

discretionary rights of management, control and

disposition of such lands regardless of the char-

acter of yours, your wife's and Messrs. Acton's

and Mann's said rights and interests therein. Also

it is agreed that I shall have the "first right of

refusal" for thirty days to acquire the respective



said interests of yourself, your wife and Messrs.

Acton and Mann in such lands or in the net prof-

its therefrom, as the case may be, in the event of

any proposed sale or other disposition of any por-

tion of any of such interests. If within ninety

days from the date hereof we are unable to reach

an agreement satisfactory to me as to the nature

or character that the rights and interests of

yourself, your wife and Messrs. Acton and Mann
in and to said lands (i. e. the Montgomery

Lands and the additional lands, if any. in the

Semi Valley above provided for) is to be, that

is to say, whether such rights and interests are

to be in the form of an undivided one-third of

the fee or the right to receive one-third of the

net profits derived from the operation, develop-

ment and/or sale of such lands or in the nature

of a limited partnership interest, then at my
option I shall have the right to terminate this

agreement in its entirety.

(b) I shall pay to you and your wife the sum

of $1,000,000 of which $50,000 will be paid to

you and your wife in cash at the time of the

consummation of the sale by you and the pur-

chase by me of the lands herein provided to be

sold and conveyed by you to me. The balance, to

wit: $950,000, shall be payable at the rate of

ten cents ($0.10) per one thousand (1,000) gal-

lons of water produced, saved and sold from the

Water Lands, however, for the first two year

period from the date of the consummation of the

purchase of the lands herein provided to be pur-

chased by me from you, I agree to pay you a
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minimum amount of $24,000 per year whether or

not any water is produced, saved and sold from

the Water Lands. Thereafter, however, my obli-

gation for the payment of the balance of said

$950,000 shall be limited to an amount, to be ac-

counted for monthly or quarterly (as we may

agree) equal only to ten cents ($0.10) per one

thousand (1,000) gallons of water produced,

saved and sold from the Water Lands but with

the proviso and understanding that if during any

accounting year the aggregate amount payable

to you under this arrangement shall be less than

$24,000 and I shall not elect to make payment

of any such difference then at your option and

upon your giving me thirty days prior written

notice I will deliver to you during the then cur-

rent accounting year at the well head of any one

or more of the wells located on the Water Lands

free of cost to you at the times and in the quan-

tities specified by you in writing from time to

time such quantities of water as you may pre-

scribe up to a total of that many gallons of

water multiplied by twenty cents ($0.20) as will

equal the difference between the sums paid or

payable to you for the preceding calendar year

and $24,000, subject, of course, to the physical

ability of the wells upon the Water Lands to pro-

duce such quantities and to temporary failures

and delays due to causes of force majeure. In the

event I should elect to make payment of any such

deficiency in said $24,000 for any accounting

year then it is agreed that if for the next ac-

counting year you shall be entitled to receive in

excess of $24,000 I shall be allowed a credit for



such amount of the excess for such next account-

ing year, but not otherwise, up to the amount of

the deficiency so paid by me with respect to the

preceding accounting year. This shall be on an

accounting year to year basis and shall not be

cumulative from accounting year to year.

3. Subject to the physical ability of the well or

wells now or hereafter located on the Water Lands

to produce sufficient quantities of water so as ade-

quately to service the lands covered by the ]\Iont-

gomery Contract with an adequate supply of

water, contemplating that such lands will be devel-

oped for residential and industrial usages. I agree

within two years from the date of the consumma-

tion of the purchase of the lands herein provided

to be purchased by me from you. to install or con-

struct or to cause to be installed or constructed a

reservoir and pipe lines to transmit water produced

from the Water Lands at least to the nearest

boundaries of each of the three tracts of land cov-

ered by the Montgomery Contract.

4. To secure you in the fulfillment of my obli-

gations under paragraph 2(b) above you shall have

a prior lien and deed of trust upon the Water

Lands but under such deed of trust I shall be obli-

gated to give you no more than a special war-

ranty of title.

5. (A) With regard to t he participation of

yourself, your wife and Messrs. Acton and Alann

in the ]\Iontgomery Lands or in the net profits

therefrom, as the case may be. any sales, trans-

fers or conveyances to the rights and equities of

yourself, your wife and Messrs. Acton and Mann
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and any affiliated interest to which same might be

transferred shall expressly recognize and agree to

honor such rights and equities. The term "affili-

ated interests" is hereby defined to mean and in-

clude all corporations or other business entities

owned or controlled by me, the members of my im-

mediate family and the members of their immedi-

ate families, all trusts of which I or any member

of my immediate family or any member of their

immediate families might be a beneficiary and all

corporations owned or controlled by any of such

persons or trusts.

(B) Neither you, your wife nor Messrs. Mann

or Acton shall be personally Hable or obligated

for any expenses or costs attributable to or in-

curred in connection with the acquisition, opera-

tion, development, maintenance or sale or other

disposition of the Montgomery Lands or any of

the additional lands in the Semi Valley which might

hereafter be acquired and which are covered by

the provisions of paragraph 2(a) above, but the

participation of yourself, your wife and Messrs.

Acton and Mann in such lands or in the net profits

therefrom, as the case may be, shall collectively

be charged with one-third of all such costs and

expenses. In this regard, however, I agree that in

the event any unreasonable expenses shall be in-

curred in connection with or attributable to the

operation, development, maintenance or sale or

other disposition of such lands, or any portion

thereof, the said interest and participation of

yourself, your wife and Messrs. Acton and Mann
will be charged only with one-third of such amount
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thereof as shall be reasonable as determined after

giving effect and consideration to all pertinent

and relevant factors pertaining to the incurring

of any such expenses claimed to be unreasonable.

(C) It is agreed that, anything herein to the

contrary notwithstanding, all costs and expenses

heretofore incurred or paid to you or for your ac-

count by The Murmanill Corporation or Messrs.

Acton or Mann attributable to the formation of

the deal and transactions contemplated hereby up

to but not to exceed $25,000 in the aggregate

shall at my option either be deducted from the

balance of $950,000 deferred purchase price pro-

vided in paragraph 2(b) or shall be charged

against and payable out of the first monies ac-

cruing and payable to you, your wife and Messrs.

Acton and Mann from yours and their interest

and participation in the Montgomery Lands. All

sums paid or payable to you during or for the

first two year period provided for in paragraph

2(b) hereof in excess of the amounts which dur-

ing such two year period would otherwise be pay-

able to you on the basis of ten cents ($0.10) per

one thousand (1,000) gallons of water produced,

saved and sold from the Water Lands shall be

charged to the interest and participation of your-

self, your wife and Messrs. Acton and Mann in

the Montgomery Lands or the net profits there-

from or the interest of yourself, your wife and

Messrs. Acton and Mann in any limited partner-

ship created in respect of the Montgomery Lands,

as the case may be, and shall be repaid by you,

your wife and Messrs. Acton and Mann out of the

first monies accruing and payable to you from such



interest and participation and to secure such repay-

ment I shall have first lien and assignment upon

said interest and participation.

6. It is agreed that I shall have ninety days

from the date hereof in which to make, or to

cause to be made, an investigation as to the mer-

chantability of your title to the lands herein pro-

vided to be purchased by me and of the mer-

chantability of your title to the water rights ap-

pertaining to such lands and as to the right of the

owner of the Water Lands to exclusively ap-

propriate to his or its own uses and purposes

uses and/or to purposes designated by him or it

all water that can be produced from wells located

upon such lands, and it is further agreed that all

obligations on my part hereunder are conditional

upon my being satisfied

:

(a) that you have good and merchantable title

to all lands herein provided to be purchased by

me from you and all of the water rights ap-

pertaining thereto and to all of the water that

may be produced from wells now or hereafter

located on the Water Lands ; and

(b) that upon my becoming the owner of

the Water Lands, I shall have the exclusive

right to appropriate to such lawful uses and pur-

poses as I might designate or desire all water

that may be produced from wells now or here-

after located upon said lands particularly, but

not limited to, the right of dedication of the

preferential rights to such water to uses thereof

on (or for the benefit of) the Montgomery

Lands to the exclusion of all other uses.
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With respect to the foregoing I understand that

for some time now you have been furnishing from

wells located on the Water Lands on a temporary

and emergency basis some water to the Santa

Susana Mutual Water Company, and it is agreed

that you may continue to supply water from such

wells to said water company upon a temporary

and emergency basis only and upon the condition

that such service may be discontinued at anytime

upon reasonable notice in no event to be more than

ninety days notice.

7. In the event of the consummation of the

purchase of the lands herein provided to be sold

by you to me, the deed or deeds executed by you

and your wife shall contain covenants of general

warranty both as to such lands and as to the

water rights appertaining thereto. Also by such

deed or deeds you shall convey to me without any

additional consideration all well equipment, pipe,

pumps and other such property now owned by you

and used or useful in the operation and main-

tenance of the wells now located on the Water

Lands and in the drilling of additional wells.

8. In the event I shall acquire from you the

Water Lands as herein provided for and at any-

time thereafter such lands, or rather wells located

thereon, shall no longer be capable of producing

commercially pure water in commercial and paying

quantities then at my option I may re-convey to

you the Water Lands and thereby relieve myself

of any further obligations under paragraph 2(b)

hereof save and except for the payment of any

then accrued but unpaid sums payable to you under

said paragraph 2(b). If I should exercise the
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rights accorded me under this paragraph I shall

have the right to salvage and remove from the

Water Lands all fixtures, improvements and per-

sonal property located thereon owned by me. Also

if I should exercise such rights I shall not be

responsible or liable to you for the condition of

any wells located on said Water Lands.

P. It is agreed and understood that this letter

agreement is intended only to reflect and record in

general our basic and general understandings and

agreements with respect to the subject matter

hereof, and we each agree, therefore, upon any

reasonable request by the other to make and enter

into such further and additional more formal

written contracts as may be necessary or desirable

to more effectually carry out, reflect and record

the true intentions and purposes of this agreement.

10. As set forth above, all references herein

to myself shall also include any nominees or desig-

nees of mine and the agreements herein contained

on my part shall be binding upon and shall inure

to the benefit of my heirs and assigns, it being

expressly contemplated by me that I will assign

my rights and my obligations hereunder to an af-

filiated interest (as that term is hereinabove de-

fined). By the same token, it is agreed and

understood that all references to you herein shall

also include your wife and the agreements herein

contained shall be binding upon you and your wife

and yours and your wife's respective heirs, repre-

sentatives and assigns.

11. For the purposes of the investigations pro-

vided for in paragraph 6 above, you agree to make
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available to me or to my representatives all data

and information that you may possess or to which

you may have reasonable access pertaining to the

matters provided for in said paragraph 6 and also

to make yourself available at reasonable times and

upon reasonable notice for conferences and discus-

sions as to such matters, however, if any expenses

are incurred by you in connection therewith I will

bear and pay same or wnll reimburse you therefor.

12. During the past several weeks representa-

tives of mine have made certain examinations of

and tests with respect to the wells presently located

on the Water Lands and you acknowledge that

such examinations and tests have not in any

manner damaged such wells. Also it is agreed

that during the period provided for in paragraph

6 hereof representatives of mine may make further

and additional tests of and with respect to the wells

presently located on the Water Lands and it is

agreed that I shall not be liable to you for any

damage occasioned to any of said wells by any such

tests provided you agree in advance as to such tests

and further provided that my representatives do

not conduct same negligently.

If the above and foregoing adequately and accurately

reflects your understanding of the basic and general

agreements and understandings between us regarding

the subject matter hereof, please sign and have your

wife sign the copy hereof handed you herewith and re-

turn such copy to me where upon this letter shall be-

come and constitute a binding contract between us in

accordance with the terms hereof.

Very truly yours,

/s/ C. W. Murchison
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The above and foregoing is hereby approved and ac-

cepted as of the 14th day of September, 1955.

28463. Recorded at Request of Stephan Riess at 45

Min. Past 3 P. M. Official Records Ventura County.

Jul 9—1958 Book 1633 Page 416.

Olivia Montano Recorder $12.40.

/s/ Stephan Riess

/s/ Thelma Riess

(wife of Stephan Riess)

INDIVIDUAL ACKNOWLEDGEMENT

State of California County of Santa Barbara ss.

On this 9th day of July 1958, before me, J. E. Turner,

a Notary Public in and for said Santa Barbara County,

personally appeared Stephan Riess and Thelma Riess

known to me to be the persons whose names are sub-

scribed to the within instrument, and acknowledged that

they executed the same.

Witness my hand and official seal.

/s/ J. E. Turner

Notary Public in and for said Santa Barbara County

and State. My commission expires October 17, 1959.

Recorded and compared, Olivia Montano, Recorder,

by /s/ James A. Amarine Deputy.

(Seal)
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EXHIBIT "B".

Dallas, Texas

June 12, 1956

Dr. Stephan Riess

Santa Susana, California

Dear Dr. Riess:

As has been previously suggested to you, I propose

that we amend and supplement our Letter Agreement

of September 13, 1955 in the following respects:

(a) You and Mrs. Riess shall immediately ex-

ecute and deliver to me, and I shall accept, a gen-

eral warranty deed covering the lands referred to

in said Letter Agreement as the "water lands," to-

gether with all wells, water rights and other im-

provements and appurtenances thereon, which said

lands are described in Exhibit A attached hereto.

The monies which I have previously caused to be

paid to you, aggregating the sum of $78,000.00,

is, and shall be, of course, a credit on the purchase

price of said water lands and other properties.

(b) I shall pay, or cause to be paid, to you and

Mrs. Riess an additional $25,000.00 in considera-

tion for which you and Mrs. Riess shall execute

and deliver to me a general warranty deed cover-

ing your homesite and all other lands which you

and she, and either of you, own in the area of your

homesite and the Simi Valley.

(c) In further consideration of the above men-

tioned additional $25,000.00 to be paid you for your

homesite and other lands, you shall, upon my re-

quest, make locations for Well No. 3 adjacent to
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the present Wells 1 and 2, and for a well in the

McGrath Bowl on the Montgomery lands and for

any other well or wells that I may desire within

a radius of three (3) miles of said present wells.

(d) Paragraph 2(a) of the aforesaid Letter

Agreement shall be stricken in its entirety and all

other provisions of the Letter Agreement relating

to the interests or undivided profit rights of your-

self and Mrs. Riess and Messrs. Len Acton and

Guy Mann in the Montgomery lands and in other

lands to be acquired by me in the area shall be elim-

inated and you and Mrs. Riess and Mr. Acton and

Mr. Mann shall surrender all of such rights and

interests in consideration of the transfer to each

of you of l/12th of the common stock of Simi

Valley Development Company.

(e) That portion of Paragraph 2(b) which pro-

vides that in certain situation or contingencies you

will have a right to receive water at the rate of

20^ per gallon shall be changed to provide that the

rate shall be 20^ per 1,000 gallons.

(f) If any disagreement shall arise between us

relative to the physical ability of the wells on the

water lands to produce sufficient quantities of

water to service the Montgomery lands and the ad-

ditional lands, as contemplated in Paragraph 3 of

the Letter Agreement, that issue shall be submitted

to three (3) arbitrators, one of which shall be se-

lected by you, one by me and the third by the other

two arbitrators, and whose decision shall be final.

(g) Paragraph 4 which provides that you shall

have a lien and deed of trust to secure the perform-
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ance of my obligations under Paragraph 2(b) be

eliminated but I shall remain liable for the payment

to you as provided by the Letter Agreement, as

here amended.

(h) It shall be understood that, under Paragraph

8, I can at any time, at my option, reconvey the

water lands to you and be relieved thenceforth of

all obligations, if, in my opinion, the wells on the

water lands are no longer capable of producing

water in quantities sufficient to be commercially

profitable to me, or if I deem that their operation

is not economically feasible from my standpoint.

(i) Paragraph 5(c) shall be ehminated, but in

lieu thereof it shall be understood and agreed that

all monies which have been expended and which

may hereafter be expended by the Murmanill Cor-

poration, directly or indirectly, in connection with

the acquisition by me or by my nominees or as-

signees of any of the properties referred to in said

Letter Agreement, or in connection with any title

examination thereof or in connection with the test-

ing and reworking of wells, and including engineers'

salaries, fees and expenses, and all monies thereto-

fore and which may hereafter be advanced by the

Murmanill Corporation to or for the account of

Simi Valley Development Company shall be shown

as an "account payable" of Simi Valley Develop-

ment Company.

If these proposed amendments and supplements are

acceptable to you, I agree to cause l/12th of the com-

mon stock of Simi Valley Development Company to

be transferred to you and a like amount to Mrs. Riess

and to Mr. Acton and to Mr. Mann.
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It is my purpose to assign all of my rights in the

September 13, 1955 contract and in this amendment

to Simi Valley Development Company but it is under-

stood that I shall not be relieved of any of my obli-

gations under said Letter Agreement, as here amended.

It is further understood that wherever reference is

made to me in said Letter Agreement or in this amend-

ment and supplement, the reference shall also include

cover and shall bind and inure to the benefit of the

said Simi Valley Development Company and its suc-

cessors and assigns.

I also agree that if this amendment is accepted, the

supplemental letter of September 13, 1955 relative to

my right to change the Letter Agreement in such a way

as to make the monies received by you take the status

of ordinary income rather than that of capital gain shall

be cancelled.

Except as hereinabove provided, the Letter Agree-

ment of September 13, 1955 shall stand and is hereby

ratified and confirmed.

If the above and foregoing is satisfactory and ac-

ceptable to you and Mrs. Riess, and to Mr. Acton and

Mr. Mann, it is requested that each of you please sign

a copy hereof, having your signature acknowledged,

and return the same to me, whereupon this letter shall

become and constitute a binding contract between us

in accordance with the terms hereof and the provisions

hereof immediately effective. This assignment shall

be binding upon me and all the parties accepting the

same, regardless of the failure or refusal of any other

party or parties to accept it.

Yours very truly,

/s/ C. W. Murchison
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The above and foregoing is hereby APPROVED
and ACCEPTED as of the 18 day of June, 1956.

/s/ Stephan Riess

/s/ Thelma Riess, wife of

Stephan Riess

Len Acton

Guy L. Mann

STATE OF TEXAS, COUNTY OF DALLAS—ss.

On this 18th day of June, 1956, before me, the

undersigned, a Notary Public in and for the said Coun-

ty and State, residing therein, duly commissioned and

sworn, personally appeared STEPHAN RIESS and

THELMA RIESS known to me to be the persons

whose names are subscribed to the within instrument,

and acknowledged to me that the executed the same.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal the day and year

in this Certificate first above written.

/s/ Ruth Palmer

Notary Public in and for said

County and State.
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STATE OF TEXAS, COUNTY OF DALLAS—ss.

On this 18 day of June, 1956, before me, the under-

signed, a Notary Public in and for the said County

and State, residing therein, duly commissioned and

sworn, personally appeared C. W. Murchison, known to

me to be the person whose name is subscribed to the

within instrument, and acknowledged to me that he

executed the same.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal the day and year

in this Certificate first above written.

/s/ Jeannette R. Williams

Notary Public in and for said

County and State.

Real property in Ventura County, California, de-

scribed as follows

:

Portions of Santa Susana Valley View Tract No. 1 as

per map recorded in book 18 pages 1 to 7 inclusive of

Maps, Susana Knolls Annex as per Licensed Survey-

or's Map filed in book 4 page 68^^ of Record of Sur-

veys of Ventura County, and of any unsubdivided por-

tion of the Rancho Simi in book 3 page 7 of Maps

lying within an area in the county of Ventura, State of

California, described as a whole as follows

:

Beginning at the most southerly corner of parcel 3039

as shown on said Licensed Surveyor's Map and being

a point on the boundary of the land described in deed

to C. J. McGrath and wife, recorded July 11, 1945,

in book 724 page 193 of Official Records, thence,
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1st: Northeasterly along the southeast lines of parcels

3039-3038 and 3037 of said Susana Knolls Annex to

the southeast corner of said parcel 3037; thence,

2nd: Northerly in a direct line to the southwest cor-

ner of parcel 3036 as shown on said Licensed Survey-

or's Map; thence,

3rd: Easterly along the southerly line of said parcel

3036 to the southeast corner thereof ; thence,

4th: Northerly along the easterly lines of parcels 3036

and 3035 of said Susana Knolls Annex to the south-

east corner of lot 105 5-A of said Santa Susana Valley

View Tract No. 1 ; thence,

5th: Easterly along the southerly line of said lot

1055-A to and along the southerly line of lot 1054 of

the tract last referred to to the southeast corner of said

lot 1054; thence,

6th: Northerly in a direct line to an angle point on

the easterly line of lot 1050 of said Santa Susana

Valley View Tract No. 1 ; thence

7th: Northwesterly to the most northerly corner of

said lot 1050; thence,

8th: Southwesterly in a direct line to the most south-

erly corner of lot 1049 of said Santa Susana Valley

View Tract No. 1 ; thence,

9th : Northwesterly in a direct line to an angle point in

the westerly line of lot 1047 of the last referred to

tract; thence,

10th: Westerly to the most northerly corner of lot

1060 of said Santa Susana Valley View Tract No. 1

;

thence,
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11th: Westerly along the northerly Hnes of lots 1060

and 1060B of Santa Susana Valley View Tract No. 1

to the east line of lot 1191 of Santa Susana Knolls

No. 1 recorded in book 19 page 16 to 22 inclusive

of Maps; thence,

12th: Southerly to the most southerly corner of said

lot 1191; thence,

13th: Southwesterly along the southeasterly lines of

the tract last referred to to the most southerly corner

of lot 1184 of said tract; thence,

14th: Southwesterly in a direct line to the point of

beginning.

EXCLUDING and EXCEPTING therefrom the

property vested in Dorothy Rowan which is lots 1060

and 1060A of Santa Susana Valley View Tract No. 1,

recorded in Book 19, page 16, Miscellaneous Records of

Ventura County.

Said reserved and excepted surface real property is

described as follows, to wit

:

Lots 3009 to 3015, inclusive, and lots 3033 and 3034

of Susana Knolls Annex, as per map recorded in Book

4, page 68^, Records of Surveys, County of Ventura,

California.

16051. Recorded at request of Stephan Riess at 15

min. past 1 p.m. Official Records, Ventura County.

April 9, 1957.

Book 1501. page 222, John D. Locks, Recorder fees

$760 folio 8. 4715 Foothill Road, Santa Barbara.
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C. W. MuRCHisoN and Simi Valley Development

Company,
Appellees.

APPELLEES' BRIEF.

Jurisdictional Statement.

The jurisdiction of the United States District Court

was derived from Title 28, United States Code, Section

1331(a)(1), in that there is diversity of citizenship,

Appellants being citizens of California and Appellees of

Texas and Delaware respectively. The amount in con-

troversy, exclusive of interest and costs, exceeds the

sum of ten thousand dollars ($10,000.00).

The complaint [Former C. T. 2-16]^ was filed Oc-

tober 8, 1958. The case was tried on a first amended

complaint [Former C. T. 17-53], filed June 17, 1959,

and the jurisdictional allegations appear in paragraphs

I, II, III, and XVIII. Appellee Murchison filed his

answer to the complaint on October 13, 1959 admitting

^"Former C. T." refers to the Clerk's Transcript of Record on
the prior appeal to this Court, Number 18198.
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the existence of diversity of citizenship [Former C. T.

70], and Appellee Simi Valley Development Company

C'Simi Valley") filed its answer on January 6, 1960,

also admitting diversity [Former C. T. 152]. A third

party complaint premised upon an indemnity agreement

was filed by Appellee Alurchison on January 5, 1960

[Former C. T. 108-149], the allegations of which were

admitted by answer filed by Appellee Simi Valley on

January 6, 1960 [Former C. T. 150-151].

The jurisdiction of the District Court was further

predicated upon the decision of this Court in the former

appeal, Number 18198. which on March 17, 1964 re-

versed the judgment of the lower court and remanded

the case "with directions to take such further proceed-

ings as are consistent with the views expressed in this

Opinion." 329 F. 2d 635, 644.

The jurisdiction of this Court is believed to derive

from Title 28, United States Code, Section 1292(b),

in that on April 11, 1966. the District Court declared

that the Order in question involved a controlling ques-

tion of law as to which there is substantial ground for

difference of opinion and that an immediate appeal

from the Order may materially advance the ultimate

termination of the litigation [C. T. 221-222],^ and on

May 11, 1966. this Court permitted an appeal to be

taken from such Order.

Statement of the Case.

This is the second appeal taken in this case. It fol-

lows from an interlocutory order of the District Court

granting Appellees' motions for arbitration and staying

proceedings pending arbitration.

^C. T. refers to Clerk's Transcript of Record on this appeal,

Number 20679.
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In the prior appeal, Number 18198, the operative

facts were carefully summarized by this Court and be-

cause of their relevancy to the question at hand, we

take the liberty of quoting from the Court's Opinion

[329 F. 2d at 637-639] :

"Stephan Riess and Thelma McKinney Riess

(referred to herein as the sellers) entered into a

contract with C. W. Murchison, who subsequently

assigned to Simi Valley Development Company

(referred to herein as the buyers) for the sale of

certain real estate, namely: A three and one-

half acre parcel of land in the Simi Valley in Ven-

tura County, California, on which were located a

number of wells (referred to herein as the water

lands) and, in addition, approximately three hun-

dred subdivided lots in the same area (referred to

herein as the additional lands).

The contract consisted of two separate letters

from C. W. Murchison to Stephan Riess, dated

September 13, 1955, and June 12, 1956, constitut-

ing a single integrated agreement, under which:

(1) The sellers were to convey the water lands

and the additional lands to the buyers on June 12,

1956, (referred to herein as the consummation

date). (2) The buyers were to deliver one-sixth

of the common stock of the Simi Valley Develop-

ment Company to the buyers on the consumma-

tion date. (3) The buyers were to pay the sellers

$1,000,000 as follows: $50,000 was to be paid on

the consummation date. $24,000 was to be paid in

each of the two years immediately following the

consummation date. No fixed time was set for

payment of the balance; it was to be paid at the



rate of ten cents per 1,000 gallons of water pro-

duced, saved, and sold from the water lands, pro-

vided, however, that if during any year the amount

payable at this rate should be less than $24,000,

the sellers were to be entitled to take the differ-

ence in water at the rate of twenty cents per 1,000

gallons, though if the buyers should elect to pay

the difference in money, they might do so. (4)

'Subject to' the physical ability of the water on

the water lands to adequately service certain

other lands which were owned by the buyers and

which were to be developed for residential and com-

mercial uses (referred to herein as the Montgom-

ery lands), the buyers were to build or install a

reservoir and pipelines on the water lands to trans-

mit water taken therefrom to the nearest bounda-

ries of the Montgomery lands by June 12, 1958.

In case of a disagreement as to the sufficiency of

the water on the water lands to adequately serv-

ice the Montgomery lands, the question was to be

submitted to arbitration. (5) The buyers were to

have the right at any time to reconvey the water

lands to the sellers and terminate the contract and

their future obligations thereunder, if, in their

opinion, the water on the water lands should no

longer be capable of producing water in quantities

sufficient to be commercially profitable to them.

Pursuant to the contract the sellers conveyed the

water lands and the additional lands to the buyers

on the consummation date. They have performed

all the material covenants and conditions on their

side of the contract.
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During the fourteen months prior to the con-

summation date, the buyers paid the sellers $28,000

in fourteen monthly installments of $2,000 each

(referred to herein as the voluntary payments).

The contract recites that this amount should be a

'credit on the purchase price.' On or about the

consummation date, the buyers paid an additional

$50,000 to the sellers, and they delivered one-sixth

of the common stock of Simi Valley Development

Company to the sellers.

During the fifteen months immediately follow-

ing the consummation date, the buyers paid the

sellers $30,000 in fifteen monthly installments of

$2,000 each. Thereafter, the buyers refused to

make any further monthly payments, contending

that the voluntary payments ($28,000) should be

credited against the balance due for the last nine

months of the first two year period ($18,000),

thereby satisfying such balance and creating an

overpayment of $10,000.

Subsequently, during certain meetings between

the sellers and the buyers, and in certain corre-

spondence and conversations between them, con-

cerning future performance by the buyers under

the contract, the buyers expressed some unwill-

ingness to comply exactly with the terms of the

contract. Whether the buyers actually repudiated

the contract is in dispute.

The buyers did not build or install the reservoir

and pipelines on the water lands by June 12, 1958,

as promised, though they did build and install

them at a later date before trial. They asserted

that the water on the water lands was insufficient



to adequately service the ^Montgomery lands and

that, therefore, the condition to their duty to build

or install the reservoir and pipeHnes by that date

did not occur.

The buyers have not paid the sellers at the con-

tract rate for water produced, saved, and sold by

them from the water lands, though between the

consummation date and the date of trial they did

produce, save, and sell water therefrom.

The buyers have never exercised their right un-

der the contract to terminate the contract for in-

sufficiency of the water on the water lands.

On October 8, 1958. the sellers brought the pres-

ent action in the District Court. They demanded

a jury trial. At trial they proceeded on the theory

that the buyers committed total breach of the con-

tract by faiHng to perform their duties thereunder

and by unequivocally repudiating such duties.

Before and during the trial, the buyers sought to

enforce the contract's arbitration clause. They

made a number of motions to stay the proceedings

pending arbitration of the question of the suffi-

ciency of the water on the water lands to ade-

quately service the Montgomery lands. The Dis-

trict Court denied such motions on the ground that

the question of sufficiency was not material to

the case." (Emphasis added).

After reciting the above facts, this Court ruled, in

part, that the District Court erred in holding the buyers'

duty to build or install the reservoir and pipelines by

June 12, 1958, was absolute and unconditional regard-
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less of the sufficiency of the water. The Court stated

at 644:

"Under our holding above, the sufficiency of the

water on the water lands to adequately service the

Montgomery lands is quite material to the case.

Therefore, we further hold that the District

Court's denial of the buyers motions for arbitra-

tion, on the ground that the question of sufficiency

was immaterial, was erroneous. If the present case

is one which is otherwise proper for arbitration the

buyers are entitled to have the question of suf-

ficiency settled by arbitration. Whether it is such a

case must be determined on the facts relative to

the buyers' conduct. . . . And the determination

must be governed by the pertinent California cases

and statutes, for the contract is not one involving

commerce . . . and the question relates to perform-

ance and discharge and, therefore, under the per-

tinent authorities is governed by the substantive

law of California, the place of performance. . . .

The Judgment is reversed and the case is re-

manded to the District Court with directions to

take such further proceedings as are consistent

with the views expressed in this Opinion." (Cita-

tions omitted) (Emphasis added).

Pursuant to the above directive and remand. Appel-

lees again requested the trial court to refer the matter

to arbitration [See. e.g., Memorandum of June 12, 1964,

reproduced in part, C. T. 26-34], and when Appellants

filed a third amended complaint [C. T. 2], Appellees

moved for a stay [C. T. 22-36]. Hearings followed on

March 8, 9, 10. 11, 16, 17, and 23, June 7, 8, and 9,



and November 8, 1965 [R. T. 1-731],' concerning

the propriety of arbitration, at the conclusion of which

the District Court granted Appellees' motion.'^

The Order, from which this appeal is taken, provides

in pertinent part as follows

:

".
. . and it further appearing . . . that defendant

and third party plaintiff C. W. MURCHISON,
and third party defendant SIMI VALLEY DE-

VELOPMENT COMPANY, duly and timely

moved the Court for its order staying proceedings

pending arbitration of said issue, and that defend-

ant and third party plaintiff MURCHISON, and

third party defendant SIMI VALLEY DEVEL-
OPMENT COMPANY are not, and that neither

of them is, in defaidt or otherwise precluded from

proceeding with arbitration, and that the present

case is one which is otherwise proper for arbitra-

tion, and the Court having considered all of the

records and files of the above entitled cause, the

evidence submitted, the memoranda and arguments

of counsel, and the Court being fully advised, and

good cause appearing therefor, IT IS ORDERED

:

1. That the parties proceed to arbitration of the

issues. . . .

Hs 5): sN

3. All proceedings in the above entitled cause are

stayed pending the decision of the arbitrators."

[C. T. 193, Hne 18, to 194, line 1; 195, lines 2

and 3] (Emphasis added).

3"R. T." refers to Reporter's Transcript of Record on this

appeal.

^The filing date of October 14, 1965 stamped on the Order

[C. T. 192] appears in error, since it was not until November

8 1965, that the lower court stated it would sign and file the

Order [R. T. 729, line 25, to 730, line 2, 731, lines 10-11].
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This Order culminated the long-standing efforts on

the part of Appellees to obtain arbitration of the dis-

pute in accordance with the terms of the contract. Since

the commencement of this action, Appellees have con-

sistently demanded arbitration, and Appellants have op-

posed it. In this connection, the Court's attention is in-

vited to the numerous requests appearing in just the

Clerk's Transcript on the former appeal

:

June 30, 1959—Simi Valley moved to dismiss or in

the alternative for a stay of the action until Appellants

complied with arbitration [Former C. T. 54-55].

August 31, 1959—C. W. Murchison moved for dis-

missal or stay of the action until Appellants complied

with arbitration [Former C. T. 60-63].

October 13, 1959—C. W. Murchison in his answer

raised the failure to arbitrate as a defense [Former

C. T. 74].

October 26, 1959—C. W. Murchison moved for a

stay of the proceedings pending arbitration [Former

C. T. 77-78].

January 5, 1960—Both Appellees moved the District

Court to reconsider its order denying their motion for

a stay pending arbitration [Former C. T. 84-86].

January 6, 1960—Simi Valley in its answer raised

the refusal to arbitrate as a defense [Former C. T. 156]

April 14, 1960—Both Appellees in their Memorandum
of Contentions of Facts and Law requested that the

dispute over water be submitted to arbitration [Former

C. T. 184-188].

May 12, 1961—Simi Valley moved for a stay pend-

ing arbitration [Former C. T. 201-202].
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May 12, 1961—C. W. Murchison moved for a

stay pending arbitration [Former C. T. 211-212].

Significantly, Simi Valley had requested arbitration

even prior to the commencement of this suit. In its

letter of May 19, 1958, Appellee wrote as follows:

"Dear Mr. and Mrs. Riess

:

At our meeting on May 14th you requested that

I submit in writing a proposal for settling the

problems in respect to the Simi Valley properties

and the existing contract dated September 13,

1955, as amended by letter of June 12, 1956.

As stated to you at the meeting, Simi Valley De-

velopment Co. has made recent tests of wells under

the supervision of competent engineers and had

been advised that there is inadequate water to

justify a development of all the properties covered

by the aforesaid agreement. It would be an eco-

nomical waste in their opinion to build reservoirs

and pipelines to all the properties as required by

the aforesaid agreement since there would be insuf-

ficient water to service the same.

The aforesaid agreements provide that the con-

troversy may be disposed of by arbitration. They

also provide that Simi Valley Development Co.

may quitclaim to you the water lands and wells

located thereon, and be relieved of future obliga-

tions, with the right to retain the personal property

that was acquired from you by bill of sale.

The engineering reports indicate, and we are

satisfied, that there is sufficient water to justify

the building of reservoirs and pipelines to the com-

mercial property, which is defined as the property

lying south of Los Angeles Avenue. The Simi
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Valley Development Co. stands ready, able and

willing to install the reservoir and pipelines to that

area and the pumping facilities to deliver water

to that area. Said installation will be commenced

immediately in the event that you are willing to ac-

cept such an installation as compliance with the

terms of the aforesaid agreement. If you are un-

willing to accept the same as comphance, we are

then faced zuith the alternative of submitting the

controversy to arbitration which Simi is willing

to do upon receiving advice from you of your re-

jection and desire to arbitrate the matter and the

designation, by you, if an arbitrator, as provided

for in the aforesaid agreement." (Emphasis added)

[C. T. 62; App. Ex. 14].

Appellants found the proposal unacceptable and in-

stead of designating an arbitrator they brought suit

in the District Court. There is no evidence in the

record below that Appellees ever withdrew their offer

to arbitrate nor do Appellants so contend. Appellants

likewise do not claim that Appellees failed to assert

their right to arbitration in a timely fashion. In this

respect, note the following colloquy between the court

and counsel for Appellants

:

"The Court: ... in other words, Mr. Murchi-

son from the very beginning of this case has de-

manded arbitration. Every time we have a hear-

ing, he demands arbitration. The record is clear

that he demands arbitration.

Mr. Schwartz: That's right." [R. T. 558].

At the hearing below on the question of whether Ap-

pellees were entitled to arbitration, the following oc-
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curred: Hal E. Marron, a water expert, was called as a

witness on behalf of Appellees [R. T. 65]. Mr. Mar-

ron testified that he could render an expert opinion as

to the amount of water necessary to service adequately

the Montgomery lands, contemplating that such lands

would be developed for residential and industrial usages

[R. T. 68]. After explaining how he could arrive at

this opinion, Mr. Marron testified that if given suf-

ficient data, he could ascertain the capacity of the

wells as of the year 1956 [R. T. 118-119]. This testi-

mony was offered by Appellees in response to the Dis-

trict Court's inquiries as to whether it was possible to

determine how much water was both necessary and

available [R. T. 41-44, 128-130].

After Marron concluded, Appellant Stephen Riess

was called as a witness by Appellants [R. T. 188].

Over Appellees' general objections of materiality, Mr.

Reiss testified to such matters as his background in

hydrology [R. T. 189], the nature of the land in ques-

tion [R. T. 191], his development of the water re-

sources on the land [R. T. 192-199], various tests he

made on the wells [R. T. 197-198], tests made by Ap-

pellees [R. T. 206-209], the output of the wells [See

e.g., R. T. 228], the loss of Well No. 1 when the drill

broke [R. T. 235-237], the deepening and capping of

Well No. 3 by Appellees [R. T. 238-242], the failure

of Appellees to complete Well No. 4 [R. T. 249-255],

the substitution by Appellees of a 150 h.p. pump for

the 350 h.p. pump on Well No. 2 [R. T. 416-419],

the method used by Appellees in pumping water from

Well No. 2 to certain alfalfa lands [R. T. 483], and

various statements allegedly made by Appellees' repre-

sentatives in 1957 and early 1958 indicating an unwill-
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ingness to construct the reservoir or pipelines or de-

velop the property unless Mr. and Mrs. Riess agreed

inter alia to returning the Simi Valley stock, accepting

one-half of the $18,000 in dispute, and limiting the ex-

tent of the pipelines [R. T. 311-314, 472-480, 495-496;

C T. 43; Brief for Appellants, pp. 17-19, 22-26].

Based on the above testimony by Mr, Riess, Appellants

now claim that Appellees repudiated and abandoned

their obligations under the contract and thereby lost

their right to arbitration.

No evidence was presented below that Appellees ever

refused to arbitrate or declared either the arbitration

clause or the contract as a whole to be invalid or un-

enforceable. Nor was Mr. Riess able to show that he

relied upon Appellees' statements to his detriment, or

in any way changed his position because of them. In

fact after the testimony the trial judge commented:

"The Court: I know, Mr. Schwartz, but I gave

you an opportunity to show there was estoppel.

We had Mr. Riess upon the stand and he was on

the stand for an entire day, if I recollect, and he

didn't testify to anything on which an estoppel

could be based. If I would hold there was an es-

toppel, it would mean the Circuit would reverse

it and send it right back.

* * *

You have gone just as far as I want to hear, be-

cause Mr. Riess' testimony itself indicates there is

no estoppel. He hasn't testified to one thing that

Mr. Murchison did that he relied upon." [R. T.

546].

Finally the court concluded that there was no estoppel

[R. T. 581].
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It should also be observed that at the time the above

statements were allegedly made to Mr. Riess, Appellees

were claiming the water supply was inadequate and con-

sequently they had no duty to install the reservoir and

pipelines. According to Mr. Riess' testimony, Appel-

lees stated they "were not obligated to drill and complete

water wells." [C. T. 43]. Mr. Costin told him, "We
have a report from engineers that claim there will be

only about 300 gallons in a year from now and this is

less water than we have got to keep for ourselves to

keep the development going." [R. T. 476; See also

letter of May 19, 1958, reprinted in part, supra].

In Mr. Costin's affidavit of November 5, 1959, he

states

:

"It is untrue that no bona fide dispute exists

as to the available water ; that the controversy exist-

ing with the plaintiff is a failure to erect pipe-

lines which the defendant claims they are not ob-

ligated under the agreement to do by reason of lack

of water to service the entire 1,600 acres, that the

available water is only sufficient to serve approxi-

mately 200 acres under the Ventura County re-

quirement; that the agreement between plaintiff

and defendant, Murchison, does not require partial

performance and since there is insufficient water

to serve the 1600 acres, there is no obligation on

behalf of defendant to erect pipelines to service

said acreage." [C.T. 83-84].

At the hearing on arbitration, there was no occasion

for Appellees to cross-examine Mr. Riess in regard to

the alleged repudiation of the contract by them or to

call opposing witnesses, Appellees being of the view that

Mr. Riess' testimony was immaterial [R. T. 578-79,
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584, 649, 715], and the Court having indicated that it

had heard enoug-h [R. T. 546]. Furthermore, Mr.

Riess' testimony largely echoed his testimony at the first

trial in 1962 [Former R. T. 131-35, 145, 150]' at which

time he was in fact extensively cross-examined by Ap-

pellees [Former R. T. 206-52, 273-309, 344-406, 426-47,

456-59].

At the completion of the first trial in this case, the

lower court found:

"At no time, however, prior to or after the date

of the consummation of the purchase of the lands

from plaintiffs did defendants, or either of them,

or anyone acting in their behalf, repudiate said

agreement." [Former C. T. 355; see also Former

R. T. 255, 418].

The foregoing constitutes generally a statement of

the case and the facts relative to arbitration as they

were before the District Court when it made its Order

on November 8, 1965. We feel constrained at this point,

however, because of certain things said in the statement

of the case by Appellants, to make some additional com-

ments on the evidence.

Appellants have stated that payment for the land,

"except for some preliminary sums, has not yet been

made" (Brief for Appellants, p. 3) and that "defend-

ants have had the benefit of plaintiffs' land, without

substantial payment." (Brief for Appellants, p. 1).

These wholly irrelevant and somewhat inflammatory

remarks are clearly incorrect. Under the terms of the

^"Former R. T." refers to Reporter's Transcript of Record on
the prior appeal.
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contract, Appellees were obligated to pay unconditionally

$98,000.00, in addition to turning over one-sixth of the

stock of Simi Valley. Not only did Appellees comply

with these terms, but paid Appellants an additional $10,-

000.00. $1,000,000.00 was the contractual ceiHng on the

cash purchase price and was payable only as water was

produced, saved and sold. Appellees have always been

willing to make such payments [See e.g., Former C. T.

254-55; R. T. 426-27, 512-13]. At the former trial of

this case. Appellees went so far as to stipulate for the

purpose of that proceeding, that the amount owing was

$25,000.00 [Former R. T. 491]. While Appellees

were also obligated to supply certain amounts of water

to Appellants upon written demand, no such demands

have ever been made [Former R. T. 206; R. T. 374, 414-

15]. This, however, was the alternative right given

to Appellants by the contract, i.e., there was no absolute

entitlement to money absent production.

With respect to the so-called "benefits" of Appellants'

land, the venture proved to be a bad one for Appellees:

the expected water supply was not there and Appellees

have had to bear the carrying charges on the land

(amounting to $60,000.00 in 1959 alone [See Affidavit

of Glen Costin, C. T. 84]).

Appellants seek, as though there were no contract,

to convert Appellees' obligation to pay up to $1,000,000.-

00 as water is produced and sold into an absolute ob-

ligation to pay $1,000,000.00 without reference to

production. Thus, even though Appellees were not ob-

ligated to produce any water, see Point IV infra, nor

unconditionally to pay any part of the balance, Appel-

lants now claim that because of an alleged breach or re-

pudiation. Appellants are entitled to the entire

$1,000,000.00.
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Appellants have also asserted in their statement of

the case that their evidence showed "repudiation and

abandonment of the contract by the defendants." (Brief

for Appellants, p. 7). This, of course, is purely argu-

ment on the part of Appellants and is controverted by

Appellees. The issue has not been tried. See Points II

and III, infra.

Appellees concur in Appellants' desire to bring this

litigation to a close. So that the record is clear, however,

we would point out that Appellees have consistently de-

manded and Appellants have consistently opposed ar-

bitration under the terms of the contract. If arbitra-

tion had been held when first requested, we believe this

suit would have terminated long ago. The delay is attrib-

utable to Appellants' unwillingness to see the con-

troversy resolved in the manner provided in their con-

tract, not because of any delay imposed upon them by

Appellees.

Summary of Argument.

Appellants, both at the hearing below and now on

appeal, have proceeded upon an erroneous theory of law,

namely, that a party who breaches, repudiates or aban-

dons his obligations of performance under a contract

thereby forfeits his right to arbitration pursuant to

the contract. As demonstrated in Point V infra, it is

only when the arbitration clause itself is breached,

repudiated or abandoned that the benefits of arbitration

are lost. In the present case, since Appellees neither

refused to arbitrate, abandoned the arbitration clause

nor otherwise defaulted in proceeding with arbitration,

they are entitled to arbitration, and the decision of the

lower court must be affirmed.
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We also respectfully submit that Appellants' claims

of breach, repudiation and abandonment are premature,

inasmuch as the duties which Appellees are claimed to

have breached are conditional, as established in the prior

decision in this case. Until the condition has been

resolved to exist, i.e., whether there is adequate water

to service the Montgomery lands, the issue of breach

cannot be considered. This argument is explored in

Point II infra.

In addition, we have contended that assuming argu-

endo that Appellants' claims were not premature, never-

theless sufficient evidence of repudiation and abandon-

ment was not presented to the lower court, Point III

infra, and that Appellees were not under an implied

duty to develop the water lands and to produce, save

and sell water. Such implied duties, as explained in

Point IV infra, would be contrary to the intent of the

parties and the express covenants in the contract.

Specific responses are also directed to Appellants'

contentions that the trial court erred in failing to limit

the arbitration clause. Point I infra; that the District

Court erred in failing to make findings of fact. Point

VI infra; and that the District Court erred in con-

cluding that Appellees were not in default, Point VII

infra.
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ARGUMENT.

I.

The Trial Court Properly Limited the

Arbitration Clause.

In the first point of their brief, Appellants state that

the arbitration clause of the contract is limited to the

sufficiency of water as a prerequisite to Appellees' ob-

ligation to build reservoirs and pipelines (Brief for Ap-

pellants, pp. 10-14). This statement by Appellants

being supported by the obvious wording of the contract,

we have no dispute with it. Appellants go on to as-

sert, however (at least in the point-heading), that the

trial judge failed so to limit the arbitration clause.

Here we must take issue.

No references to the transcript on appeal are made by

Appellants in support of their argument, nor do they

explain how the lower court erred. While a number of

matters are cited in their brief which are not arbitrable,

such as Murchison's right to reconvey the lands or

whether or not there has been a repudiation, these mat-

ters were never referred to arbitration. The attention

of the Court is invited to the wording of the Order,

the best evidence opposing Appellants' claims

:

"That plaintiff on the one hand, and defendant

and third party plaintiff MURCHISON and

third party defendant STMT VALLEY DEVEL-
OPMENT COMPANY jointly on the other, are

directed each to proceed to arbitration as soon as

reasonably practicable, and to submit to the three

arbitrators . . . the issues hereinafter set forth,

such arbitrators ... to render a written decision

to the Court and to the parties upon the follow-

ing two specific issues

:
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(a) How much water would have been neces-

sary on June 12, 1958, on a continuous basis, to

adequately service the lands covered by the Mont-

gomery contract with an adequate supply of wa-

ter, contemplating that such lands would be de-

veloped for residential and industrial usages

;

(b) Whether, on June 12, 1958, the well or wells

then or thereafter located on the water lands were

physically able to produce water, or a continuous

basis, in the quantity determined by the arbitra-

tors to have been necessary pursuant to paragraph

2(a) hereof;..." [C T. 194-195].

Thus, it would appear Appellants' statement is totally

unsupported by the record below.

Appellants also refer to the fact, both in argument

and in their statement of the case, that after the re-

mand from this Court they filed a Third Amended

Complaint which was based on "defendants' repudia-

tion of the contract." (Brief for Appellants, pp. 4, 10).

But the filing of this Complaint cannot affect Appel-

lees' right to arbitration. Under the mandate of this

Court arbitration was required unless waived by Ap-

pellees :

"Under our holding above, the sufficiency of the

water on the water lands to adequately service the

Montgomery lands is quite material to the case.

. . . If the present case is one which is other-

wise proper for arbitration the buyers are entitled

to have the question of sufficiency settled by ar-

bitration. Whether it is such a case must be de-

termined on the facts relative to the buyers' con-

duct. . . .
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The Judgment is reversed and the case is re-

manded to the District Court with directions to

take such further proceedings as are consistent

with the views expressed in this Opinion." 329 F.

2d at 644.

Thus, the issues of this case cannot be altered by an

amended complaint which is inconsistent with the judg-

ment of this Court.

See generally, Jones v. St. Paul Fire & Marine

Ins. Co., 108 F. 2d 123 (5th Cir. 1939)

;

3 Moore, Federal Practice |[15.11, p. 970 (2d ed.

1966).

Arbitration is also required because the amended com-

plaint, like the former ones, alleges as a breach the fail-

ure by Appellees to build and install the reservoir and

pipelines by June 12, 1958 [C. T. 17]. There can have

been no breach unless there was a duty, and whether

or not there was a duty is dependent on the outcome of

arbitration.

In addition, the fact that the Third Amended Com-

plaint alleges repudiation of the contract does not af-

fect Appellees' right to arbitration. Faced with just such

an argument, the New York Court of Appeals an-

swered it as follows:

"To allow plaintiff to conclusorily frame the is-

sue in terms of breach and repudiation, and there-

by avoid arbitration, would render the instant ar-

bitration agreement meaningless." DeLillo Const.

Co. V. LiBsa & Sons, Inc., 7 N.Y. 2d 102, 164 N.E.

2d 95 (1959).
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II.

Appellees Cannot Be Held to Have Repudiated or

Abandoned the Contract Unless the Condition

to Their Duty of Performance Occurred.

In seeking to overturn the Order below, Appellants

are not claiming that Appellees lost their right to arbi-

tration because they failed to assert it before the fiHng

of suit, or failed to plead the arbitration clause as a de-

fense. Indeed, as already noted, the evidence shows

beyond question that Appellees promptly, diligently and

continuously demanded arbitration. Nor do Appellants

claim that the alleged statements made to them by

Costin, Cobb, and Adams caused any detrimental

reliance or change of position, with the result that Ap-

pellees should be estopped to assert the arbirtation

clause. Nor did the Court find an estoppel on the facts

[R. T. 546]. Rather, it is urged that Appellees as a

matter of law repudiated and abandoned the contract,

and by such actions lost the benefits of arbitration.

We might note at this juncture that Appellants are

referring generally to the repudiation or abandonment

of Appellees "obligations" or "performance" under the

contract. More specifically, they are referring to such

obligations as the construction of pipelines and reser-

voirs, the drilling and completion of wells, the develop-

ment of the water lands, and the production and sale of

water. By contrast. Appellants are not asserting that

at any time Appellees repudiated the "existence" or

"validity" of the contract. Compare Bertero v. Su-

perior Court, 216 Cal. App. 2d 213, 30 Cal. Rptr. 719

(1963).

As noted later in this brief, Point V infra, Appel-

lants have proceeded both in the lower court and now
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on appeal upon an unacceptable theory, namely that a

party who breaches or repudiates his duties of per-

formance thereby forfeits his rights to arbitration.

This is not the law; and unless the repudiation includes

the arbitration clause itself, the court must grant arbi-

tration to the repudiating party. Were the law other-

wise, provisions for arbitration would invariably be

rendered nugatory by the mere assertion of a breach on

the part of the party seeking arbitration.

Assuming arguendo that Appellants' theory were cor-

rect, we respectfully submit that it cannot be applied in

the instant case for the duties which Appellees are

claimed to have repudiated and abandoned are con-

ditional, as established in the prior decision, 329 F. 2d

at 643-644. Unless the condition exists, a circumstance

the parties left to determination by arbitration by their

contract, there can be no repudiation or abandonment.

When a condition of liability fails to occur, the liabil-

ity does not arise.

Thackaberry v. Pennington, 131 Cal. App. 2d

286, 296-297, 280 P. 2d 165 (1955) ;

Van Norden v. Metson, 75 Cal. App. 2d 595,

598-599, 171 P. 2d 485 (1946);

Mineral Park Land Co. v. Howard, 172 Cal.

289, 15 Pac. 458 (1916);

Restatement of Contracts, §395

;

6 Corbin on Contracts, §1252.

In Thackaberry v. Pennington, supra, the agreement

required payments to be made to the plaintiff and to

another, when the latter conveyed ninety lots to a third

party. The ninety lots were never conveyed. In hold-

ing that the Trial Court had erred in awarding a judg-
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ment for the plaintiff, the Court stated as follows at

297:

"The parties agreed, not that McFadden and

plaintiff should be paid in any event or on the

conveyance of the 44 lots to Anaheim, but that

they should be paid in connection with the con-

struction of houses by Anaheim on the 90 lots.

Any obligation to pay plaintiff was conditioned on

the conveyance of the 90 lots to Anaheim. Since

the condition did not eventuate, the obligation did

not accrue."

In Van Nordcn v. Metson, supra, the agreement pro-

vided that plaintiff should be entitled to payment after

the completion of an arbitration. The arbitration never

took place, although the plaintiff did perform services

by way of preparation for the proceeding. In holding

for the defendant, the Court stated at 598-99

:

'Tt is elementary that where a payment is agreed

to be made on the occurrence of a future event

and, through no fault of the promisor, the event

does not occur there can be no recovery on the

promise." (Citations).

The Restatement of Contracts, volume 2, sections

395, 396, states the rule to be as follows

:

"§395. When Failure of a Condition to Occur

Discharges a Duty.

''A coutractual duty is discharged by the iin-

excused faihire of a condition to occur within the

time necessary to create a right to the imtnediate

performance of the duty. Comment

:

a. Sections 250-325 (Chapters 10, 11), state

the rules governing the requirements for a duty of
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immediate performance. A conditional right to per-

formance arises as soon as the contract is made,

but the duty does not mature or become one of

immediate performance until later. The condition

must first occur, and the terms of the contract

may require it to occur at a particular time or

within a limited period. When a duty is thus con-

ditional, and the seasonable occurrence of the event

becomes impossible without excuse, the duty is nec-

essarily discharged." (Emphasis added.)

Professor Corbin's statement of the rule is as fol-

lows (6 Corbin on Contracts, §1252)

:

"§1252. Discharge of Duty by Nonperformance

of a Condition.

"When a contractual duty is subject to a con-

dition precedent, whether that condition is express,

implied, or constructive, there is no duty of im-

mediate performance and there can be no breach

of that contractual duty by mere nonperformance,

unless the condition precedent is either performed

or excused. If such a condition precedent is neither

performed nor excused within the time that is re-

quired, such failure now makes it impossible for a

breach of contract to occur. Nonperformance of

the primary contractual duty can now never oper-

ate as a breach of it; and no remedy for enforce-

ment will ever be available. Therefore, the contrac-

tual duty must be regarded as discharged."

In Mineral Park Land Co. v. Howard, supra at

292, the California Supreme Court noted

:

"It is, however, equally well settled that where

performance depends upon the existence of a giv-
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en thing, and such existence was assumed as the

basis of the agreement, performance is excused

to the extent that the thing ceases to exist or

turns out to be non-existent."

The duty to install and construct the reservoir and

pipelines, under the terms of the agreement, did not

come into being unless the wells were physically ca-

pable of meeting the contractual requirements. In at-

tempting to argue that a repudiation exists without ref-

erence to the condition, Appellants have run headlong

against the prior opinion of this Court and the es-

tablished law of the case.

In the first appeal this Court held, despite Appel-

lants' argument that there had been a repudiation

(Former Opening Brief for Appellants, pp. 64-71), that

Appellees' duty to build or install the reservoir and pipe-

lines was conditional, not absolute, and whether or not

the condition existed was a circumstance to be es-

tablished before the issue of total breach could be con-

sidered. Thus, the conclusion is inescapable that the

law of the case is that until the sufficiency of water

is determined, by arbitration if it has not been waived.

Appellants have no standing to assert a repudiation by

Appellees of the obligation to construct reservoirs and

pipelines, since absent such sufficiency no such obliga-

tion existed.

At this point. Appellants would undoubtedly answer

that only the duty to construct the reservoirs and pipe-

lines was conditional not the obligation to develop the

land and produce and sell water. And thus, these latter

duties could be repudiated without reference to the suf-

ficiency of water. The answer is obvious. No such du-

ties appear in the contract and it is Appellees' position
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that they do not exist. See Point IV, injra. If such

duties could be implied, the sufficiency of water to

meet the contractual criteria would necessarily be an

implied condition precedent to such imphed duties. After

all, since Appellees acquired the property for the pur-

pose of supplying water to the Montgomery lands, it

is reasonable to assume that if the water supply was

inadequate for their needs, Appellees would have neither

the obligation to construct a reservoir or pipelines nor

the obligation to go forward and develop the property

by drilling new wells or improving old wells to produce

insufficient quantities of water.

In view of the foregoing, it is respectfully submitted

that Appellees cannot have forfeited their right to ar-

bitration by repudiation or abandonment of their duties

as argued, since the condition precedent to such duties,

if they can be implied, cannot be said to have come

into being until the issue of sufficiency has been re-

solved in the manner in which the parties agreed it

should be resolved, i.e. by arbitration.

III.

Appellees as a Matter of Lav/ Did Not Repudiate or

Abandon Their Obligations Under the Contract.

While we feel that the question of repudiation must

of necessity depend on the outcome of arbitration and

the determination therein that a duty which could have

been repudiated came into being because of the exist-

ence of an adequate water supply, see Point II, supra,

and that only a repudiation of the arbitration clause it-

self could cause a loss of the contractual right to ar-

bitrate, see Point V, infra, we also respectfully submit

arguendo that sufficient evidence of repudiation and

abandonment was not presented to the trial court.



—28—

It would be well at this time to review briefly the

extent of Appellees' performance under the contract:

1. Appellees were to deliver one-sixth of the com-

mon stock of the Simi Valley Development Company

to Appellants on the consummation date of the con-

tract. Appellees fully performed this duty.

2. Appellees were obligated to pay $50,000.00 on

the consummation date of the contract. This duty was

performed.

3. Appellees were to pay at least $48,000.00 in

monthly installments of $2,000.00 each for the two-

year period following the consummation date. Of this

amount Appellees paid $30,000.00, contending that the

balance had been satisfied by payments totaling $28,-

000.00 made to Appellants, before the contract was

consummated, without obligation on the part of Ap-

pellees. These earlier payments, it was provided, were

to be a "credit on the purchase price" of the contract.

Under these circumstances, it manifestly appears that

Appellee's refusal to make further payments was based

on a bona fide dispute and the lower court so found:

''In this connection, the Court finds that there

was a dispute in good faith as to the liability of

defendants to pay said last nine monthly install-

ments, the plaintiffs contending that the same were

due and unpaid, and defendants contending that

they had been paid. The remaining $28,000.00, paid

prior to June 20, 1956, were voluntary payments,

but, in accordance with said agreement, were to be

a credit against the purchase price." [Former C. T.

354].
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In the recent hearing below, the court stated

:

".
. . under the present posture of the case I

certainly wouldn't feel inclined to hold that the

failure to build the reservoir and pipelines was a

total repudiation of the contract, and I wouldn't

feel inclined to believe that the failure to make the

payments of money due was a repudiation of the

contract." [R. T. 409].

4. Appellees were to pay the balance of the pur-

chase price at the rate of $.10 per 1,000 gallons of

water produced, saved and sold from the Water Lands.

According to the record below, no water was produced,

saved or sold prior to February 1, 1960 [Affidavit of

Glen Costin, Former C. T. 254], and thus it is re-

spectfully submitted that the breach or compliance with

this duty should not bear upon Appellees' request for

arbitration which preceded that date.

5. Appellees were obligated to construct a reservoir

and pipelines, subject to the conditions of adequate wa-

ter. Appellees did not construct the facilities when re-

quired because, as they have consistently asserted, the

Water Lands did not contain an adequate water supply.

That Appellees' position in this respect has always been

taken in good faith is borne out by not only Appel-

lants' own evidence, as noted in our statement of the

case, but also by the affidavits on file from Appellees

:

In Costin's affidavit of November 5, 1959, he sets out

many of the tests performed and thereafter states:

"It is untrue that no bona fide dispute exists

as to the available water; that the controversy ex-

isting with the plaintiff is a failure to erect pipe-

lines which the defendant claims they are not

obligated under the agreement to do by reason of
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lack of water to service the entire 1,600 acres,

that the available water is only sufficient to serve

approximately 200 acres under the Ventura Coun-

ty requirement; that the agreement between plain-

tiff and defendant, Murchison, does not require

partial performance and since there is insufficient

water to serve the 1,600 acres, there is no obliga-

tion on behalf of defendant to erect pipelines to

service said acreage." [C. T. 83-84].

Please see also the affidavit dated October 18, 1961

[Former C. T. 252-257]. It may further be noted that

the fact that the reservoir and pipelines were construct-

ed, although at a time after this suit was commenced,

would indicate an overall intention of the part of Ap-

pellees to perform the contract rather than to disavow

it.

6. Appellees were also obligated to deliver certain

quantities of water to Appellants, upon thirty days'

written demand, if the amount paid in any one year was

less than $24,000.00. No such demand in writing was

ever made and Appellees are not in default of this

obligation.

The above represents the sum total of Appellee?'

express obligations under the contract and the extent

of their performance. In addition, the evidence on both

sides indicates that Appellees did commence drilling

operations, expended substantial sums in this connec-

tion, and performed numerous tests on the wells—al-

though the amount of Appellees' efforts is in dispute.

It should also be noted that under the contract Ap-

pellees had the right to reconvey the Water Lands to

Appellants and terminate the contract if in Appellees'

(
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opinion the water on the water lands should no longer

be capable of producing water in quantities sufficient to

be commercially profitable to them. Appellees never ex-

ercised this right to terminate the contract.

In view of the substantial amount of performance

under the contract and Appellees' belief that the con-

dition precedent to their duty did not exist, it is clear

that the statements made to Mr. Riess, if true, con-

stituted not a repudiation but rather a proposal to en-

ter into another contract. And the lower court was jus-

tified in finding at the first trial that Appellees had

not repudiated the contract.

While the finding in the former trial of no repu-

diation might have been "gratuitous" since the issue

was properly one for the jury, as the Appellate Court

declared in the first appeal, that finding does have

application to the instant appeal. Here, the question of

repudiation was raised on a motion for arbitration and

stay and was for the court, not the jury, to decide.

Furthermore, whether there was repudiation depends

entirely on Mr. Riess' credibility, and this is a matter

that must lie within the realm of the trial court since

it observed the demeanor of the witness on both oc-

casions when he testified and the effect of cross-exam-

ination at the first trial.

Based on the foregoing it is respectfully submitted

that a holding on the present record that as a matter

of law Appellees by their alleged statements to Mr.

Riess or their failure to develop the land and sell water

repudiated or abandoned the express requirements of

the contract would be inappropriate.
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IV.

There Is No Implied Duty to Develop the Water

Lands and to Produce, Save and Sell Water.

In Point IIB of their brief, Appellants state that

the contract in question contemplated the development

of the Montgomery lands and that these lands would

be supplied with water from the Water Lands. By

this statement Appellants apparently mean that Appel-

lees had an implied obligation to develop the water re-

sources, and in failing to do so, they abandoned and

breached the contract, thereby losing the right to refer

to arbitration the matter of the sufficiency of the water.

Appellants cannot be relying on the doctrine of "frus-

tration of purpose," despite the similar terminology in

the point heading. That doctrine furnishes an excuse for

non-performance whenever a fortuitous event super-

venes to cause a failure of the consideration or a prac-

tically total destruction of the expected value of the

performance. Aiitry v. Republic Productions, Inc., 30

Cal. 2d 144, 180 P. 2d 888 (1947).

In support of their position. Appellants cite the case

of Acme Oil & Mining Co. v. Williams, 140 Cal. 681,

74 Pac. 296 (1903). There the defendant leased cer-

tain oil lands to the plaintiff in exchange for the right

to royalties. The lease provided that in case of the les-

see's default, plaintiff had the right to re-enter the

premises and terminate the lease. Because of the fail-

ure of the lessee to work the oil wells with reasonable

diligence, the lessor thereafter declared a forfeiture and

took possession of the premises. In upholding his right,

the California Supreme Court found an implied coven-

ant in the contract that if oil were present in paying

quantities the oil wells would be diligently operated for
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the best advantage and benefit of the lessee and lessor.

The court based its reasoning on the following

:

"The sole consideration usually moving the les-

sor in extending oil leases is, and the only consid-

eration for the particular lease involved here was,

the royalties the lessor would receive from proper

and continuous pumping of oil, after it had been

developed in paying quantities. These leases are

only valuable on development, and are then only

valuable to both parties, to the extent that the

product may be secured and disputed of, and when

the only consideration for the lease is the share

which the lessor will obtain of what is produced,

there is always an implied covenant that diligence

will be used toward such production.

There are few other mining enterprises where

delay is so dangerous, and zvhere diligence in se-

curing immediate possession of the mineral is so

necessary as in mining for oil. As to the precious

metals, fixed in the veins which hold them, they

remain intact until extracted.

Oil, on the contrary, is of a fluctuating, uncer-

tain, fugitive nature, lies at unknown depths, and

the quantity, extent, and trend of its flow are

uncertain. It requires but a small surface area, in

what is known as an oil district, upon which to

commence operations for its discovery. But when a

well is developed the oil may be tributary to it

for a long distance through the strata which holds

it This flow is not inexhaustible, no certain con-

trol over it can be exercised, and its actual posses-

sion can only be obtained, as against others in the

same field, engaged in the same enterprise, by dili-
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gent and continuous pumping. It is the property

of anybody who can acquire the surface right to

bore for it, and when the flow is penetrated, he

who operates his well most diligently obtains the

greatest benefit, and this advantage is increase

in proportion as his neighbor similarly situated

neglects his opportunity. Hence it is, that ever

since the discovery of petroleum in this country,

leases of oil lands, with royalty to the lessor on the

product, have contained provisions, not only for

the immediate sinking of wells and their number,

but for diligent operation after oil has been struck,

and where such leases do not contain express pro-

visions to this effect, and the only consideration

for their execution is the share in the product which

the lessor, either in kind, or as a royalty, is to re-

ceive, it is necessarily impHed, as of the essence of

the contract, that the lessee shall work the wells

with reasonable dispatch for their mutual advan-

tage." Id. at 684-85. (Emphasis added).

It is evident from the foregoing that the Acme Oil

case is inapplicable to the case at hand. Under the in-

stant contract. Appellants were to receive one-sixth in-

terest in Simi Valley plus $50,000.00 on the consum-

mation date and $24,000.00 in each of the following

two years. The balance of the $1,000,000.00 was to be

paid at the rate of $.10 per thousand gallons of water

produced, saved and sold from the water lands, pro-

vided, however, that if during any year the amount

payable at this rate shoidd he less than $24,000.00, the

plaintiffs were to he entitled to take the difference in

water at the rate of $20 per one thousand gallons of

water. It is apparent, then, that the sole consideration
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was not based on the water produced. Appellants were

not only guaranteed the stock plus $98,000.00 in cash

(which they received plus another $10,000.00), but

were entitled to take up to $24,000.00 worth of water

each year thereafter during the span of the contract,

which they might dispose of as they pleased. It is also

apparent that the Acme court arrived at its holding be-

cause of the abundant evidence of industry custom and

usage and the particular quality of oil. There is no

comparable evidence in the case at hand.

In addition, there can be no implied covenants in a

contract, such as that involved in the present case, which

contains express covenants inconsistent with those

sought to be implied. Thus, while Hartman Ranch Co.

V. Associated Oil Co., 10 Cal. 2d 232, 7?> P. 2d 1163

(1937), cited at page 43 of Appellants' brief, also in-

volved an oil lease where the sole consideration was

royalties and consequently is inapposite to the facts at

hand, at page 239, immediately after the section quoted

by Appellants, the court states, "It is agreed, of course,

that implied covenants will not be raised which are in

conflict with express covenants." In the instant case,

the parties expressly decided what remedy would be

available to Appellants should Appellees fail to save,

produce and sell water. In such event Appellants had

the right to take up to $24,000.00 worth of water a

year. Consequently, a covenant cannot be implied re-

quiring Appellees to produce, save and sell water, the

parties having spelled out Appellants' rights by an ex-
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press covenant inconsistent with that sought to be im-

plied.

The cases of Sander v. Mid-Continent Petroleum

Corp., 292 U.S. 272, 54 S. Ct. 671 (1934); and Re-

hart V. Klossner, 48 Cal. App. 2d 40 (1941), cited at

page 43 of Appellants' Brief, are also oil lease cases

with the sole consideration depending upon oil produc-

tion, and are likewise inapplicable to the case at hand.

The case of Lippman v. Sears Roebuck & Co., 44

Cal. 2d 136, 280 P. 2d 775 (1955), also relied upon

by Appellants at pages 43-44 of their brief is clearly

distinguishable. There, the trial court found that the

lease provision calHng for a minimum monthly rental

of $285.00 was intended to be and was, in fact, a

nominal rental and was not a substantial or adequate

minimum rental. By contrast, the present case, because

of the substantial size of the guaranteed payments,

would be governed by the decisions in Cousins Inv.

Co. V. Hastings Closing Co., 45 Cal. App. 2d 141, 113

P. 2d 878 (1941), and Masciotra v. Harlow, 105 Cal.

App. 2d 376, 233 P. 2d 586 (1951), distinguished in

the Lippman case. The court in Lippman stated as

follows, at 142 and 144:

"The rules which govern implied covenants have

been summarized as follows: '(1) the implication

must arise from the language used or it must be

indispensable to effectuate the intention of the

parties; (2) it must appear from the language used

that it was so clearly within the contemplation of

the parties that they deemed it unnecessary to
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express it; (3) implied covenants can only be jus-

tified on the grounds of legal necessity; (4) a

promise can be implied only where it can be right-

fully assumed that it would have been made if

attention had been called to it; (5) there can be

no hnplied covenant where the subject is complete-

ly covered by the contract.'

* * *

In Cousins Inv. Co. v. Hastings Clothing Co..

. . . the lessee had occupied the premises for sev-

eral years under a written lease calling for the

payment of a monthly rental of $2,750. The lease

was renewed but with the rental increased to $5,-

500 per month plus taxes. After the lessee had

found it difficult to pay that amount of rent, the

parties agreed to a revision of the lease to pro-

vide for a 'reserved rental' of $4,000 per month

plus 5^ per cent of the gross income to be paid

in such a manner as to limit the total rent during

a six-month period to an average of $5,500 per

month. With a little more than a month remain-

ing under the revised lease, the lessee removed to

a different location and, for the final month, paid

only the minimum rental. The lessor sued for rent

upon the theory that after the lessee had implied-

ly covenanted to remain in business at that loca-

tion for the full term of the lease, he breached

that covenant. The court held there was no such

covenant. There was nothing in the nature of the

transaction, it concluded, 'to justify a finding that

the implied covenant was indispensable to effec-

tuate the intention of the parties, nor can it be

supported on the grounds of legal necessity. On

the contrary, as defendant argues, it would seem
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that the covenant to pay the minimum rental was

inserted in the lease as a substitute for an express

covenant requiring the continuous operation of the

demised premises: that when the rental reserved

in a lease is based upon a percentage of the gross

receipts of the business, with a substantial, ade-

quate minimum, there is no implied covenant that

the lessee will operate its business in the demised

premises throughout the term of the lease." (P.

149.)

This conclusion was followed in Masciotra v.

Harlow, 105 Cal.App.2d 376, 381 [233 P.2d 586].

In that case the defendant leased property for the

purpose of operating a restaurant, promising to

pay a monthly rental of 7 percent of the gross re-

ceipts with a minimum of $250. After several

years of successful operation under the name Tump
Room,' the defendant opened a new restaurant at

a different location, transferring the name 'Pump

Room' and two-thirds of the personnel to the new

location. Defendant continued to operate a restau-

rant on the old premises, but business fell off and

the rentals remained at the minimum. The lessor

sued contending that 'there is an implied covenant

that lessee would, during the term of the lease,

so conduct his business on plaintiff's premises as

to make it mutually profitable to both parties.'

(P. 379.) The court refused to imply a covenant,

concluding that 'the parties considered the stipulat-

ed minimum rent to be in itself fair and adequate

and any additional sum was in the nature of a

bonus which the lessee was willing to pay if his

business exceeded his expectations.' (P. 380.)"

(Emphasis added).
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Finally, in Kasey v. Molybdenum Corp. of America,

336 F. 2d 560, 572 (9th Cir. 1964) (dictum), this

Court observed, in response to the argument that the

purchaser of certain mining property had abandoned

and repudiated his agreement by breaching his alleged

duty to work the properties from which the sellers were

entitled to royalties, as follows

:

"It is far from clear whether there is such a

duty on Appellee. Such a duty is often implied,

but ordinarily only where the royalty agreement is

the sole consideration for the conveyance or lease."

See generally Annot., "Implied Obligation of

Purchaser or Lessee to Conduct Search for,

or to Develop or Work Premises for, Minerals

other than Oil and Gas," 76 A.L.R. 2d 721

(1961).

The above authorities compel the conclusion in this

case that a covenant requiring the Appellees to produce,

save and sell water should not be implied into the ex-

press contract involved herein. Unlike the cases cited

by Appellants, Appellants in this case have received a

substantial amount of consideration. Furthermore, the

parties expressly provided for a minimum yearly pay-

ment and gave Appellants the right to take water at the

well-head if production did not yield payments in

the specified annual amount, thus anticipating the pos-

sibility that water would not be produced. Thus there

is neither legal necessity to imply a covenant, nor room

for its implication.
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V.

Since Appellees Did Not Repudiate or Abandon the

Agreement to Arbitrate Itself They Are En-

titled to Arbitration.

Under the general rule in California and elsewhere

a repudiating party forfeits his right to arbitration

only when the repudiation includes the arbitration clause

as well. Otherwise, the agreement to arbitrate stands

and must be enforced.

Local 659, I.A.T.S.E. v. Color Corp. of Ameri-

ca, 47 Cal. 2d 189, 302 P. 2d 294 (1956)

(In bank)

;

Bertero v. Superior Court, 216 Cal. App. 2d 213,

30 Cal. Rptr. 719 (1963);

Tas-T-Nut Co. v. Continental Nut Co., 125 Cal.

App. 2d 351, 270 P. 2d 43 (1954)

;

Drake Bakeries, Inc. v. Local 50, American

Bakery & Confectionery Workers Infl., AFL-

CIO, 370 U.S. 254(1962);

Heyman v. Darwins, Ltd. [1942]. A.C. 356

(H.L.);

Kuhikundis Shipping Co. v. Amtorg Trading

Corp., 126 F. 2d 978 (2d Cir. 1942)

;

In re Pahberg Petition, 131 F. 2d 968 (2d Cir.

1942)

:

The Batter Building Materials Co. v. KirscJmer,

142 Conn. 1. 110 A. 2d 464 (1954) :

6A Corbin, Contracts, §1443, pp. 434-43 (1962);

17A C.J.S., Contracts, §515(5);

Annot., "Violation or Repudiation of Contract

as Affecting Right to Enforce Arbitration

Clause Therein," 3 A.L.R. 2d 383 (1949).
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The decision of the California Supreme Court in

the I.A.T.S.E. case, supra, bears heavily on this point.

There, a dispute arose under a collective bargaining

agreement between the defendant corporation and sev-

eral unions over the rights of various employees to dis-

missal pay. In accordance with the contract, grievance

and arbitration proceedings were commenced between

the corporation and all of the unions, except Local 659.

That local instead brought an action before the State

Labor Commission to recover the alleged dismissal pay.

When the defendant asked the union to dismiss the

action and arbitrate pursuant to the contract the union

repeatedly refused. Finally, defendant informed the

union that it would no longer consent to arbitration be-

cause of the union's repudiation.

Subsequently, when the arbitration proceedings proved

fruitful to the other unions, Local 659 brought an ac-

tion in the state court asking that the defendant be

required to arbitrate the dispute. The trial court dis-

missed the suit finding that the union was in "default"

in proceeding with arbitration because of its unrea-

sonable delay, and because of its repudiation of the ar-

bitration clause and election to proceed before the State

Labor Commission. The Supreme Court affirmed.

We take the liberty of quoting the opinion because

of its relevancy to the case at hand

:

"The question thus presented is whether or not

there has been a waiver, mutual rescission, repu-

diation, laches, or estoppel by or on behalf of pe-

titioner in the enforcement of the arbitration clause.

We are not concerned here with any question in-

volving the repudiation or violation of the terms

of the bargaining agreement other than the arbitra-



tion provision. (See conflict of authorities on that

subject: 3 A.L.R. 2d 383.) . . .

^ >(C Ji;

Although one party can not by himself 'rescind'

a contract, he can wrongfully 'repudiate" it. \\'hat

is the effect of his repudiation? To answer this, we

must first interpret his expressions and determine

the coverage of the repudiation. Suppose first that

he repudiates the agreement to arbitrate itself. By

such a repudiation he does not deprive the other par-

ty of his right to arbitration; and if the repudia-

tor brings an action in breach of his vaHd arbitra-

tion agreement the defendant can defend on the

ground that arbitration is a condition precedent, or

under a statute can obtain a stay or an order to

arbitrate, or can counterclaim for damages. But such

a repudiator has himself no right to arbitration.

The other party can now bring his action in reliance

on the repudiation, or otherwise change his position

in reliance. Thereafter, the repudiator has no power

of retraction and can not insist on the remedy by

arbitration. . . .

'In determining whether a repudiation or other

vital breach of a contract should deprive a party of

his right to an arbitration of the existing dispute.

the court should consider the form and extent of

the repudiation or breach and the reasons for which

it occurred. A repudiation that clearly includes the

arbitration provision itself should prevent the repu-

diator from using it in defense Zi'hen sued in the

courts. If the provision is not itself repudiated and

the issue that is raised by the alleged breach is one

that is within the coverage of the provision, the de-
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fendant should he supported in insisting on arbitra-

tion of the issue uidess his bad faith and zvilful

misconduct arc sufficiently obvious to justify a dis-

cretionary refusal of such support.' (Corbin on

Contracts. § 1443.) . .
." Id. at 194-196 (Emphasis

added).

Bertero r. Superior Court, supra, cited by this Court

in the previous appeal also merits close attention. In

this case, the plaintiff had been employed by the defend-

ant under a five-year contract which contained an ar-

bitration clause covering all disputes under the contract.

After three years of service, defendant's president sent

plaintiff a letter stating that the contract was "invalid

and unenforceable," and that "in any event the company

hereby terminates and cancels such agreement." There-

after, plaintiff filed suit in the Superior Court for ac-

crued salary and declaratory relief. Defendant moved for

an order compelling arbitration. The motion was grant-

ed and the proceedings were stayed. The District Court

of Appeal reversed, taking the view that defendant had

repudiated the arbitration clause itself. After quoting

substantially the same language from the Corbin treatise

as was used in the I.A.T.S.E. case, supra, the court goes

on to state at 221-222:

"National makes the argument in this court that

the ]\Iarch 29 letter meant that Bertero's asserted

right to benefits under the contract was invalid

but National's right to arbitration was not invalid.

National points out that the arbitration clause may
be valid and enforceable even though National has

a good defense against enforcement of any of the

other terms of the agreement. It is a sufficient

answer to point out that there is nothing in the let-
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ter to qualify it in this manner. When National said

'the agreement' was not enforceable, it was saying

that the portion relating to arbitration was not

enforceable. When National concluded that it would

no longer pay Bertero his salary, National was free

to demand arbitration if it then believed that the

written agreement to arbitrate had any force or

effect. Instead, it wrote the letter of repudiation.

Bertero was entitled to consider it a true statement

of National's position, and to rely upon it in com-

mencing his own action to enforce the contract. . . .

We are not here concerned with any question in-

volving the repudiation or violation of any of the

terms of the contract other than the arbitration

clause. For the purpose of this decision it may he

assumed (since we need not decide) that National

might have, without nmving arbitration, repudiat-

ed or otherwise breached every other obligation

contained in the agreement. The 1961 statute (Code

Civ. Proc, § 1281.2) expressly provides that if an

agreement to arbitrate exists, an order to arbitrate

will not be refused on the ground that the peti-

tioner's contentions lack substantive merit. The ra-

tionale of the rule, as it evolved through case law,

is discussed in Posner v. Gnmzvald-Marx, Inc.,

56 Cal.2d 160 [14 Cal.Rptr. 297, 363 P.2d 313].

Thus it is not because National has repudiated its

promise to pay Bertero's salary, but because it has

repudiated its promise to arbitrate, that Bertero

zvas justified in resorting to the courts. . . .

The record before the superior court established

as a matter of law that National had waived the

right to compel arbitration and that Bertero had
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commenced his action in reliance upon that waiver.

It was therefore an abuse of discretion for the su-

perior court to stay the action and order the parties

to arbitrate." (Emphasis added).

The Tas-T-Nut case, supra, relied upon by both the

I.A.T.S.E. and Bcrfcro courts, provides additional sup-

port for Appellees' position. There, defendant had

breached a contract by failing to deliver at the time spec-

ified. Thereafter, the plaintiff buyer requested arbitra-

tion of the damages in accordance with a clause in the

contract. Correspondence ensued, the plaintiff generally

insisting on immediate arbitration, and the defendant

expressing a reluctance to arbitrate, though not expressly

refusing. Finally, plaintiff demanded a statement by de-

fendant by a certain date whether defendant would ar-

bitrate or not. Defendant replied, stating that it felt that

arbitration was unwarranted. Later, however, despite

this apparent repudiation of the arbitration clause, de-

fendant agreed to arbitration and even insisted upon it

before suit was brought by plaintiff.

Notwithstanding defendant's breach of contract and

its implied repudiation of the arbitration clause at one

point, the Court of Appeals reversed the lower court and

held that defendant was entitled to arbitration since its

repudiation of the clause had been withdrawn prior to

the time that plaintiff elected to bring suit. The court

explains at 358:

"The record is clear, therefore, that, even if we

assume appellant's somewhat dilatory tactics

amounted to an implied repudiation of its obliga-

tion to arbitrate, yet there was no election on the

part of respondent to accept such conduct as a re-
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pudiation and, acceding thereto itself, to abandon

its own right to arbitrate until long after appellant

had indicated its desire to join in arbitration. . . .

* * *

Election not having been made before that time,

the right to elect was gone and so long thereafter

as appellant did nothing further justifying a hold-

ing that it had again repudiated its obligation to

arbitrate the election was not revived.

Where parties have agreed to arbitrate their dif-

ferences it is the clear intent of the California

arbitration statute that courts should enforce the

performance of that agreement and when, notwith-

standing the agreement, suit has been filed, the

statute specially enjoins the court, if the defendant

seeks to claim the right to arbitrate, to stay the

court action until arbitration has been accomplished,

affording in the meantime ample remedies to either

party to compel the performance of the mutual

obligation of the parties. Says section 1284 of the

Code of Civil Procedure

:

'If any suit or proceeding be brought upon any

issue arising out of an agreement providing for the

arbitration thereof, the court in which such suit

or proceeding is pending, upon being satisfied that

the issue involved in such suit or proceeding is

referable to arbitration, shall stay the action until

an arbitration has been had in accordance with the

terms of the agreement : provided, that the applicant

for the stay is not in default in proceeding with

such arbitration.'

Whatever default in proceeding with arbitration

the appellant may have been guilty of in the early
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from the record that well before the action was

begun the appellant was the party that was active

in the implementation of the arbitration. When,

therefore, it applied to the trial court for a stay it

was not in default in proceeding with the arbitration

and it was error on the part of the trial court to

refuse to stay the court action. . .
."

Thus, it would appear that even where the arbitration

clause is repudiated specifically, the repudiator does not

lose his rights to arbitration if such repudiation is with-

drawn before action is taken in reliance upon it.

Additional support for the proposition that only a re-

pudiation of the arbitration clause itself, and not the

contract generally, will preclude a party from requiring

arbitration is evidenced by the wording of Section 1284

(now superseded) of the California Code of Civil Pro-

cedure cited above. That section required a stay of pro-

ceedings unless the applicant is "in default in proceed-

ing with such arbitration." This limiting language makes

it abundantly clear that it is not any default under the

contract that results in a loss of arbitration rights, but

rather only a default in proceeding with arbitration.

The California courts have recognized this view in

their interpretation of the related Section 1282 of the

Code of Civil Procedure. In Weiman v. Superior Court,

51 Cal. 2d 710, 336 P. 2d 489 (1959) the Supreme

Court stated at 712-713:

"Thus the word 'default,' as used throughout the

section, obviously refers only to the 'default' of a

party in refusing to proceed to arbitration as agreed

rather than to a default by a party under the main

provisions of the parties' contract. As was said in
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Pneucrete Corp. v. United States Fid. & Guar. Co.,

7 Cal.App.2d 7?>?>, at page 740 [46 P.2d 1000] :

"The Civil Procedure refers to 'the faikire to comply

with the agreement to arbitrate.' " We therefore

conclude that where the parties have admittedly

agreed in writing, as in the present case, that ''Any

disagreement arising out of this contract . . . shall

be submitted to arbitration," then the only "default"

which need be shown before an order for arbitration

may be made under section 1282 is that a 'disagree-

ment' has arisen and that a party has refused to

submit such 'disagreement' to arbitration. Any other

interpretation of the section w^ould defeat the main

purpose of arbitration proceedings, which is to ob-

tain an expeditious hearing and determination by

arbitrators of any 'disagreement' which may arise."

Section 1282 of the Code of Civil Procedure, which

provides for an original action to compel arbitration as

opposed to a stay of existing proceedings, contains lan-

guage substantially identical to Section 1284. Please note

the following:

"If the finding be that no agreement in writing

providing for arbitration was made, or that there

is no default in proceeding thereunder, the pro-

ceeding shall be dismissed. If the finding be that a

written provision for arbitration was made and

there is a default in proceeding thereunder, an order

shall be made summarily directing the parties to

proceed with the arbitration in accordance with the

terms thereof." (Emphasis added).

The Legislature enacted both of these measures togeth-

er, and it is reasonable to believe that the word "default"
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as used in 1282 means the same as it does in Section

1284.

Significantly, the identical language contained in Sec-

tion 3 of the United States Arbitration Act, Title 9,

United States Code, has been limited to defaults in pro-

ceeding with arbitration and not defaults under the con-

tract generally.

See:

Kulukundis Shipping Co. v. Amtorg Trading

Corp., supra at 989

;

Wilson & Co. V. Freemont Cake & Meal Co.,

77 F. Supp. 364, 380 (D. Neb. 1948).

The above sections of the California Code of Civil

Procedure of course govern the rights of the parties

at the time this suit was commenced and the defendants

applied for arbitration. Subsequently in 1961, these stat-

utes were re-written. See California Civil Code sections

1281.2-1281.4. The new statute is now framed in terms

of ''waiver" rather than ''default." However, this amend-

ment does not appear to change the recognized prin-

ciple that the repudiation, default, or waiver must go

to the arbitration clause particularly in order for the

benefits thereof to be lost.

Lending further support to Appellees' contention

herein is the Drake Bakeries case supra, at 262-63

:

An employer brought an action for damages due to the

alleged violation by the union of a no-strike clause in the

contract between the parties. Pursuant to the union's

motion, the action was stayed and arbitration ordered.

The United States Supreme Court affirmed, despite the
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employer's argument that the union must be deemed to

have waived or to be estopped from asserting its right

to arbitrate. The Court stated :

"Arbitration provisions, which themselves have

not been repudiated, are meant to survive breaches

of contract, in many contexts, even total breach;

and in determining whether one party has so repu-

diated his promise to arbitrate that the other party

is excused the circumstances of the claimed repudia-

tion are critically important." (Citing 6 Corbin,

Contracts §1443, pp. 192-193 (1961 Supp.)) (Em-

phasis added).

Perhaps the leading case on point is the House of

Lords decision in Heyman v. Darwins, Ltd. [1942]

A.C. 356. In holding that an arbitration clause survives

the repudiation of a contract and overruling Lord Hal-

dane's decision in Jureidini v. National British & Irish

Miller's Ins. Co. [1915] A.C. 499, Lord McMillan

stated at 373-375

:

''Repudiation, then, in the sense of a refusal by

one of the parties to a contract to perform his

obligations thereunder, does not of itself abrogate

the contract. The contract is not rescinded. It ob-

viously cannot be rescinded by the action of one of

the parties alone. But, even if the so-called repu-

diation is acquiesced in or accepted by the other

party, that does not end the contract. The wronged

party has still his right of action for damages un-

der the contract which has been broken, and the

contract provides the measure of those damages. It

is inaccurate to speak in such cases of repudia-

tion of the contract. The contract stands, but one

of the parties has declined to fulfill his part of it.
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There has been what is called a total breach or a

breach going to the root of the contract and this

relieves the other party of any further obligation

to perform what he for his part has undertaken.

Now, in this state of matters, why should it be

said that the arbitration clause, if the contract con-

tains one, is no longer operative or effective? A
partial breach leaves the arbitration clause effective.

Why should a total breach abrogate it? The repu-

diation being not of the contract but of obligations

undertaken by one of the parties, why should it

imply a repudiation of the arbitration clause so that

it can no longer be invoked for the settlement of

disputes arising in consequence of the repudiation?

I am, accordingly, of opinion that what is com-

monly called repudiation or total breach of a con-

tract, whether acquiesced in by the other party or

not, does not abrogate the contract, thought it may
relieve the injured party of the duty of further

fulfilling the obligations which he has by the con-

tract undertaken to the repudiating party. The con-

tract is not put out of existence, though all further

performance of the obligations undertaken by each

party in favour of the other may cease. It survives

for the purpose of measuring the claims arising out

of the breach, and the arbitration clause survives

for determining the mode of their settlement. The

purposes of the contract have failed, but the ar-

bitration clause is not one of the purposes of the

contract.

There still remains the difficulty raised by the

dicta of Lord Shaw and Lord Haldane which I
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have quoted. It is said to be wrong to allow a party

to a contract who has refused to perform his obli-

gations under it at the same time to insist on the

observance of a clause or arbitration embodied in

the contract. The doctrine of approbate and repro-

bate is said to forbid this. I appreciate the apparent

dilemma, but with the greatest respect I venture to

think it is based on a misapprehension. The key is

to be found in the distinction which I have en-

deavoured to draw between the arbitration clause

in a contract and the executive obligations under-

taken by each party to the other. I can see nothing

shocking or repugnant to law in one business man

saying to another that he regrets he finds himself

unable to go on with his deliveries under a con-

tract between them and at the same time asking

the other to join with him in a reference under an

arbitration clause in their contract to ascertain

what compensation is to be paid for his default."

Accord

:

Woolf V. Collis Removal Service [1948] 1 K.B.

11, 3A.L.R. 2d378.

Additional federal authority on point is represented

by the opinion of the Court of Appeals for the Second

Circuit in the Pahlberg case, supra. Relying on the

House of Lords decision in Heyman v. Darwins, supra,

and the previous Circuit opinion in Kuhikundis Shipping

Co., supra, the Court upheld the granting of a petition

for arbitration pursuant to the terms of a charter party

even though the petitioner had repudiated the contract

by failing to deliver the steamship within the time per-

mitted.
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See also:

Robert Lawrence Co. v. Devonshire Fabrics, Inc.,

271 F. 2d 402, 410 (2d Cir. 1959).

In the Kirschner case, supra, 110 A. 2d at 469-470,

the Court of Errors and Appeals of Connecticut stated:

"The modern British view seerns to us to be

sound. It rests on the proposition that what is com-

monly called repudiation or total breach of contract,

whether acquiesced in by the other party or not,

does not abrogate the contract, though it may re-

lieve the injured party from further fulfillment

of his contractual obligations. . . . Heyman v. Dar-

wins, Ltd., supra, 374. The tendency of late federal

decisions appears to foreshadow or to accept the

modern British view. In re Pahlberg Petition, 2

Cir., 131 F.2d 968, 970; Kulukundis Shipping Co.

V. Amtorg Trading Corporation, 2 Cir., 126 F. 2d

978, 989

A similar trend is indicated in New York. Matter

of Lipman (Haeuser Shellac Co.), 289 N.Y. 76,

79, 43 N.E.2d 817, 142 A.L.R. 1088; see note, 3

A.L.R.2d 383, 424 et seq. We add our approval to

the British doctrine so far as it pertains to con-

tracts providing for arbitration of disputes which

involve something more than the determination

of an appraisal or the setting of a value. 6 Corbin,

Contracts, p. 758;"

In light of the above authorities, it is apparent that

Appellants are quite wrong when they say, "The law is

clear that a party to a contract who repudiates it, can-

not claim the benefit of a provision of the contract al-

lowing arbitration." (Brief for Appellants, p. 30). In
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fact, their own authorities do not support them. The

I.A.T.S.E. and Bertero cases, cited on page 34 of Ap-

pellants' Brief, are described above and clearly stand for

the proposition that the repudiation must equate to the

arbitration clause itself in order for those benefits to

be lost. Sirnilarly, the case of Gritnwald-Marx, Inc. v.

Los Angeles Joint Board, 192 Cal. App. 2d 268, 13

Cal. Rptr. 446 (1961), fails to support Appellants' prop-

osition. In this case, a union was held to have waived

its right to arbitration not because of a repudiation of

the contract, but rather because the union unequivocally

repudiated the arbitration clause by refusing to arbi-

trate upon the employer's request.

The two quotations from Professor Corbin's 1951

treatise, cited on pages 30 and 31 of Appellants' Brief,

and the quote from Corpus Jtiris Secundum on page

32, do not pertain to the right of a party to arbitration

who has repudiated the contract. Indeed, when dealing

with this particular issue Professor Corbin clearly in-

dicates that arbitration is lost only when the arbitration

clause itself is repudiated. See 6A Corbin, Contracts

§1443, pp. 434-443 (1962), and also 17A C.J.S., Con-

tracts, §515(5).

Similarly, the cases of Caiighlin v. Blair, 41 Cal.

2d 587, 262 P. 2d 305 (1953) ; Gold Mining & Water

Co. V. Swinerton, 23 Cal. 2d 19, 142 P. 2d 22 (1943);

American Type Founders' Co. v. Packer, 130 Cal. 459,

62 Pac. 744 (1900); Clarke Contracting Co. v. City of

New York, 229 N.Y. 413, 128 N.E. 241 ; and Helger

Corp. V. Warner's Features, 222 N.Y. 449, 119 N.E.

113, cited at pages 32 and 34 of Appellants' Brief,

while involving questions of repudiation and breach, do

not discuss the effect of such actions upon an arbitra-
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tion clause, and thus are inapplicable to the question at

hand.

In the case at hand, Appellees have never at any

time expressly or impliedly refused to proceed with ar-

bitration. Quite to the contrary, since this action was

instituted, Appellees have requested arbitration at every

step of the proceeding, and the record below is replete

with such motions. Furthermore, before the filing of

this suit and at the time when the dispute between the

parties regarding adequacy of the water first arose,

Appellees requested arbitration. These requests were not

at any time retracted. In this respect, Appellees are in

much the same position as the defendant in Squire's

Department Store, Inc. v. Dudum, 115 Cal. App. 2d

320, 327-328, 252 P. 2d 418 (1953)

:

"He made timely application for arbitration when

he filed the second action. He made timely applica-

tion for a stay in the first action. He never dis-

avowed his insistence upon arbitration or relin-

quished his right thereto. Whenever pleading to

the complaint in the first action, he included a plea

of the arbitration agreement in bar or as a stay

of the court action. He was, therefore, not in de-

fault in proceeding with such arbitration."

Manifestly then. Appellants have neither repudiated

nor abandoned the arbitration clause. Nor have they like

the defendant in the Bertero case, supra, denied the

validity or enforceability of the contract and thereby im-

plicitly repudiated the arbitration clause.

The general rule allowing arbitration to a party who

has allegedly breached or repudiated the contract but not

the arbitration clause is a sound one. By reason of this

rule, the trial court need only determine, on a motion
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for stay, whether the moving party has been in default

in proceeding with arbitration by refusal to arbitrate, or

by unreasonable delay in asserting arbitration, or by

failing to plead the provision as a defense, etc. If there

has been no such default or waiver the court's inquiry

is over and the dispute must be resolved by arbitra-

tion. By contrast, a rule conditioning one party's right

to arbitration on his lack of breach or repudiation of

his contractual duties would be totally unworkable. Un-

der such a rule, whenever one party to a contract sought

arbitration of a dispute, the other could oppose on the

grounds that the former had breached, repudiated, or

abandoned the contract. The court would then have to

try the very issue left for arbitration in order to de-

termine first whether arbitration was permitted or not.

If the court found no breach, the issue would then go

to arbitration and have to be determined all over again.

Mr. Pickwick to the contrary notwithstanding, the law

is not an ass.

It should also be noted that California state policy

favors arbitration. In Grunzvald-Marx, Inc. v. Los An-

geles Joint Board, supra, at 276-277, the court stated:

"It has long been the policy in CaHfornia to

recognize and give the utmost effect to arbitra-

tion agreements. As stated in Utah Construction

Co. V. Western Pacific Ry. Co., 174 Cal. 156, 159

[162 P. 631] : 'The poHcy of the law in recogniz-

ing arbitration agreements and in providing by stat-

ute for their enforcement is to encourage persons

who wish to avoid delays incident to a civil action

to obtain an adjustment of their differences by a

tribunal of their own choosing . . . Therefore every

reasonable intendment will be indulged to give ef-

fect to such proceedings.'
"
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We would further respectfully submit that arbitration

is especially appropriate to the case at hand where the

issue in dispute calls for technical analysis and expert

opinion and can more knowledgeably and efficiently be

handled by arbitrators who are experienced in the field.

That the parties recognized this circumstance at the

time they contracted is, doubtless, the genesis of the

arbitration provision.

We finally noe that the cases of Banks v. Calstar

Petroleum Co., 82 Cal. App. 2d 789, 187 P. 2d 127

(1947), and Hanes v. Coffee, 212 Cal. 777, 300 Pac.

963 (1931), cited on pages 55 and 56 of Appellants'

Brief, fail to support Appellants' position. In the Banks

case, the lessee of an oil and gas lease argued that it

was error not to refer the issues of abandonment and

damages to arbitration in accordance with an arbitra-

tion clause in the lease. Holding contrary to the lessee,

the court noted that during the four years prior to suit,

the lessee had not produced any oil from the property,

had in fact capped the well, and had given notice of

intention to abandon the lease to the Division of Oil

and Gas of the State of California. These actions con-

stituted a complete abandonment as a matter of law and

thus there zvas no issue for arbitration. The court fur-

ther stated at 793:

"Moreover, at the trial of the action appellant re-

linquished any claim that it might have had to ar-

bitration of the question of damages alleged to

have been suffered by respondents by reason of

appellant's occupancy of the property, and practi-

cally gave its consent to a judgment of abandon-

ment and for damages."

In the case at bar. Appellees have not as a matter of

law abandoned the contract. Furthermore, the question
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for arbitration is not abandonment but rather suffi-

ciency of the water supply, and Appellees have never

conceded this issue.

In Hanes v. Coffee, supra, the issue in controversy

was whether the lease ever became operative and this

was held not to be a proper subject for arbitration.

By contrast, the dispute in the instant case centers

around the very issue agreed to be arbitrated, namely,

the adequacy of water on the Water Lands.

In view of the foregoing, we respectfully submit

that since Appellees neither refused to arbitrate nor

abandoned the arbitration clause, nor are otherwise in

default in proceeding with arbitration, they are entitled

to it, and the decision of the lower court must be af-

firmed.

VI.

The Order Is Not Defective for Failure to Set Forth

Findings of Fact.

In response to Appellants' argument in Point III of

their Opening Brief, we respectfully submit that the

form of the order in question is proper for the follow-

ing reasons

:

First, the trial judge was under no obligation, we

beHeve, to make findings of fact. Rule 52(a) of the

Federal Rules of Civil Procedure specifically limits that

obligation as follows

:

**In all actions tried upon the facts without a

jury or with an advisory jury, the court shall find

the facts specially and state separately its conclu-

sions of law thereon, and judgment shall be en-

tered pursuant to Rule S?^\ and in granting or re-

fusing interlocutory injunctions the court shall sim-
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ilarly set forth the findings of fact and conclusions

of law which constitute the grounds of its action.

. . . Findings of fact and conclusions of law are

unnecessary on decisions of motions under Rule 12

or 56 or any other uwtion except as provided in

Rule 41(b) [Motion for Involuntary Dismissal]."

(Emphasis added).

The instant order is based on a motion to compel ar-

bitration and stay of proceedings, and it would seem

quite clear under the language of the Rule that no find-

ings are required.

Despite the express mandate of Rule 52(a), how-

ever, the case of Carey v. Carter, 344 F. 2d 567 (D.C.

Cir. 1965), cited by Appellants, reaches a contrary re-

sult. This case to our knowledge represents the only

decision on the issue at hand and we believe it is wrong.

The Carey case cites as authority the Supreme Court's

opinion in Shanferoke Coal & Supply Corp. v. West-

chester Service Corp., 293 U.S. 449 (1935). There, in

a breach of contract action, the trial court had denied a

motion by the defendant to require arbitration and stay

all further proceedings. The defendant's right to appeal

the interlocutory order was sustained by the Supreme

Court which treated the denial of the stay as the denial

of an injunction.

Subsequent cases, however, have refused to expand

the reasoning of the Shankcroke case beyond its facts

and have instead limited the decision severely. For ex-

ample, it is now held that where the original action

sought to be stayed is equitable rather than legal, the

Shanferoke rule does not apply. Baltimore Contractors

V. Bodinger, 348 U.S. 176 (1955); Alexander v. Pa-
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cific Maritime Assoc, 332 F. 2d 266 (9th Cir. 1964).

In the Baltimore case, the Court observed

:

" 'Many interlocutory orders are equally impor-

tant, and may determine the outcome of the litiga-

tion, but they are not for that reason converted

into injunctions.'
"

Similarly, a year after Shanferohe. the Supreme Court

refused to apply the doctrine in cases involving admi-

ralty. Schoenamsgriiher v. Hamburg American Line,

294 U.S. 454 (1935). The court distinguished Shan-

feroke as follows

:

"That decision was based on the Enelow Case.

Each of these was an action at law in which the

defendant by answer sought equitable relief. In

each the order held appealable stayed proceedings

on the law side and operated as an injunction,

within the meaning of that section, against pro-

ceedings in another court. The cases now before us

are in admiralty. The orders appealed from merely

stay action in the court pending arbitration and

filing of the award. As shown by the Enelow Case,

they are not interlocutory injunctions within the

meaning of section 129. And plainly, so far as

concerns appealability, they are not to be distin-

guished from an order postponing trial of an ac-

tion at law to await the report of an auditor." Id.

at 456-457.

Accord: Moran Tozmng and Transportation

Co. V. U. S., 290 F. 2d 660 (2d Cir. 1961).

In American Airlines. Inc. v. Forman, 204 F. 2d

230 f3rd Cir. 1953), the court refused to treat the de-

nial of a motion to dismiss the complaint as the de-
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nial of an injunction under the Shanferoke theory. The

court stated at 231

:

"Moreover, the vitaHty of the Enelow and Ettel-

son doctrine is now at least gravely impaired by

City of Morgantown, W. Va. v. Royal Insurance

Co. . . . Whether the impairment is fatal the ma-

jority of the Supreme Court did not decide, and

we shall not anticipate that decision. But we do

think the manifest attitude of the Supreme Court

in Morgantown is such that Enelow and Ettelson

should be restricted to cases clearly within their

purview. They should not be substantially extend-

ed as appellants' position would require here."

See also, Nezv York, N.H.&H. R.R. Co. v. Lehigh &
N.E. R.R. Co., 287 F. 2d 678 (2d Cir. 1961), where

the Court of Appeals refused to treat as a denial of

an injunction the trial court's denial of a stay pending

a determination by the Interstate Commerce Commis-

sion; and Day v. Pennsylvania R.R. Co., 243 F. 2d

485 f3d Cir. 1957) where the court refused to treat

as an injunction the staying of all proceedings pending

a decision on related cases by the National Railroad

Adjustment Board.

Manifestly then, the holding in Carey v. Carter, su-

pra, opposes both the express language of Rule 52 and

the weight of judicial authority. And as illustrated by

the above cases, its logical effect is to convert every

decision denying or granting a motion which would in

any way stay the proceedings (e.g., a reference to a

master) into the denying or granting of an interlocutory

injunction. Such a result, we submit, would be in com-

plete derogation of Rule 52.
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Secondly, since the material facts are not in dispute,

findings were unnecessary. The evidence is uncontra-

dicted that at no time did Appellees refuse to arbi-

trate, repudiate the arbitration clause specifically, deny

the validity of the contract, or in any other way de-

fault in proceeding with arbitration. There being no con-

flict on these points, findings are neither useful nor

necessary. As this Court has noted in Yanish v. Barber,

232 F. 2d 939, 947 (9th Cir. 1956)

:

"But not every case, where there is a failure to

make findings must be sent back to the district

court. 'The fact that the district judge made no

findings and announced no conclusions upon this

issue, does not require remand, since the record is

complete'. . . .

Moore's Federal Practice (2d Ed.) Vol. 5, states

at p. 2662, 'The failure of the trial court to comply

with Rule 52, while characterized as a dereliction

of duty does not demand a reversal "if a full un-

derstanding of the question presented may be had

without the aid of separate findings," ' quoting

from Shellman v. Shellman, 1938, 68 App.D.C.

197, 95 F.2d 108, 109, and citing cases.

A recognized exception to the general rule, re-

quiring a case to be sent back for lack of findings,

is where '* * * the record considered as a whole

does not present a genuine issue as to any material

fact ***'... So when the facts are undisputed,

though no finding is made, the case need not be

remanded. . . .

Tn the review of judicial proceedings the rule is

well settled that, if the decision below is correct,

it must be affirmed, although the lower court re-
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lied upon a wrong ground or gave a wrong rea-

son.' " (Citations omitted).

Accord, Graham v. United States, 243 F. 2d

919, 923 (9th Cir. 1957)

;

Urbain v. Knapp Brothers Manufacturing Co.,

217 F. 2d 810, 816 (6th Cir. 1954) (Injunc-

tion).

Furthermore, since the issue of total breach must await

the determination of the sufficiency of water, it would

have been premature and even error on the part of the

trial court to have found whether or not Appellees had

repudiated or abandoned the contract.

Thirdly, the District Court did make sufficient find-

ings of fact. In its Order, the court stated

:

".
. . that defendant and third party plaintiff

C. W. MURCHISON, and third party defendant

SIMI VALLEY DEVELOPMENT COMPANY,
duly and timely move the Court for its order stay-

ing proceedings pending arbitration of said issue

. . . and that neither of them is, in default or

otherwise precluded from proceeding with arbitra-

tion, and that the present case is one which is other-

wise proper for arbitration. ..."

We submit that the above finding fulfills the test set

forth by the advisory committee to the Federal Rules

of Civil Procedure

:

".
. . the judge need only make brief, definite,

pertinent findings and conclusions upon the con-

tested matter; there is no necessity for over-elabo-

ration of detail or particularization of facts." Re-

printed in 5 Moore. Federal Practice Par. 52.01,

p. 2606 (2d ed. 1966).
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Moreover, even if the issue of repudiation generally

were material to this appeal, an appropriate finding

has already been made by the trial court in the former

trial where substantially the same evidence was intro-

duced. The court stated there

:

''At no time, however, prior to or after the date

of the consummation of the purchase of the lands

from plaintiffs did defendants, or either of them,

or anyone acting in their behalf, repudiate said

agreement." [Former C. T. 355; See also former

R.T. 255,418].

VII.

The District Court Did Not Err in Concluding That

the Defendants Were Not in Default.

Appellants' final attack on the order below is ob-

viously based on a misapprehension by them of the Dis-

trict Court's conclusion. When the court concluded that

neither Appellee was in default, the court was not re-

ferring to the performance or non-performance by Ap-

pellees of their contractual duties. Rather, the court was

referring to the manner in which Appellees had proceed-

ed with arbitration. This is clearly indicated by the full

wording of the order

:

"Defendant and third party plaintiff MURCHI-
SON and third party defendant SIMI VALLEY
DEVELOPMENT COMPANY are not, and that

neither of them is, in default or otherwise pre-

cluded from proceeding with arbitration. . .
."

(Emphasis added).
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This language is obviously based on the statutory cri-

teria which requires arbitration when "the applicant

for the stay is not in default in proceeding with such

arbitration." CaHf. Code of Civ. Proc. §1284 (before

1961 amendment).

Thus, it is respectfully submitted, the order was

proper.

Conclusion.

For the reasons hereinabove set forth, the Order ap-

pealed from should be affirmed.

Respectfully submitted,

Kadison and Quinn,
Stuart L. Kadison,

Burt S. Pines,

Attorneys for Appellees.
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Preliminary.

In its earlier opinion in this case (329 F. 2d 635,

644), this court held that Appellees' right to arbi-

tration was to be determined by California law.

"If the present case is one which is otherwise

proper for arbitration the buyers are entitled to

have the question of sufficiency settled by arbi-

tration. Whether it is such a case must be deter-

mined on the facts relative to the buyers' conduct.

See Calif. Code Civ. Proc, Sec. 1281 ; Bertero v.

Superior Court, 216 ACA 251, 30 Cal. 719

(1963); Jordan v. Friedman, 72 Cal. App. 2d

726, 165 P. 2d 728 (1946). And the determina-

tion must be governed by the pertinent California

cases and statutes, for the contract is not one in-

volving" commerce . . . and the question relates to

performance and discharge and. therefore, under
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the pertinent authorities is governed by the sub-

stantive law of Cahfornia, the place of perform-

ance."

No California decision holds that a provision for ar-

bitration survives a repudiation of the contract. As

will be shown hereafter, the California decisions, in-

cluding Bertero v. Superior Court, 216 Cal. App. 251,

hold that provisions for arbitration are repudiated by

a party's repudiation of the contract as a whole. It is

true that an English decision, expressly at odds with

earlier cases, and dealing with a most broad arbitra-

tion clause, holds that the arbitration clause survived

a total breach of other provisions; but the opinions of

all of the Lord's Justice show that their decision is

based, at least in part, on the scope of the particular

arbitration clause. California has not followed the

English decision.

The court's attention is respectfully directed to Ap-

pellee's agreement with Appellants' contention that the

provision for arbitration applies only to determining

"the sufficiency of the water as a prerequisite to Ap-

pellees' obligation to build reservoirs and pipe lines"

(Appellee's Br. p. 19). The effect of this limited ar-

bitration clause is, then, that other breaches, including

the repudiation of the entire contract, need not be ar-

bitrated in any event, but would remain for determina-

tion by a court. It therefore appears most practical

that the question of repudiation be determined first.

Otherwise, the parties would be required to go through

the arbitration concerning the quantity of the water,

and thereafter to try the question of repudiation which,

if decided in favor of Appellants, would render the ar-

bitration useless. Furthermore, the value of the re-
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quested arbitration is doubtful at best, because the con-

sequences of the past delay in building the reservoirs

and extending pipe lines is relatively minute when com-

pared to the gross breaches and repudiations by Ap-

pellees.

Amplification o£ Appellees' Statement of the Case.

The attention of the court is respectfully directed

to its holding, in the former appeal, that the Dis-

trict Court was in error in concluding that the contract

in question was not susceptible of total breach. The

breach in paying installments adjudicated by the Dis-

trict Court and affirmed by this court was determined

without arbitration. The existence of these breaches

is also relevant to the question of repudiation.

We think it important to note that in its earlier

opinion the court indicated that the rationale of the

decision in Gold Mining and Water Co. v. Swinerton,

23 Cal. 2d 19 (1943), was appHcable to the contract

in the present case, although the court noted that the

facts in the present case did not make the seller totally

dependent on the buyer's diligence.

From the reasoning of the court in reaching its con-

clusion on the earlier appeal, as well as from the con-

clusion itself, we urge that the contract implied an

obligation to exercise diligence in developing the water

lands.

At no place in Appellees' brief do they concede that

under any circumstances whatever, and regardless of

what an arbitration may determine. Appellees are un-

der an obligation to produce water. Their position has

been just the contrary. They have contended that while

a determination in arbitration could result in the im-



position on Appellees of the obligation to build reser-

voirs and pipe lines, still, no matter what amount of

water was found, Appellees would not be obligated

to produce water.

Following is from the transcript of the hearing on

the motion for arbitration:

"The Court: Let's assume for the purpose of

argument only that the water lands were not suf-

ficient, the wells on the water lands were not

sufficient to produce sufficient water to adequate-

ly service the entire 1600 acres.

Then let's assume that the water produced from

the wells on the water lands could have adequately

serviced 500 acres, or 100 acres.

Then your position is that you were not even

obligated to take the water that was available even

though it was available to service 100 or 500 acres

of land.

"Mr. Kadison : That is our position up to the

point of where the difference becomes de minimis.

As a matter of fact, no, not up to any point. It

wouldn't have made any difference, perhaps this

will focus our position, your Honor, as I read

the contract, it wouldn't have made an iota of

difference if the water lands had been capable of

serving all 1600 acres, we would not have been

obliged to pump a gallon of water. We could not

have relied upon their insufficiency as an excuse

for not building the pipelines and reservoir.

"The Court: Let's forget the pipelines and res-

ervoir.

"Mr. Kadison: But we would not under this

agreement, we are not obliged to take a single

gallon of water whatever they would produce."
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If Appellees meant what their counsel said, then the

requested arbitration would at most have resulted in

determining that x\ppellees were obligated to do what

they have already done (though late), that is, extend

pipe lines and build reservoirs, and could presumably

result in an award of nominal damages; we say "nom-

inal damages" because the reservoir and pipe lines would

be of no benefit to Appellants unless water were pro-

duced. But, so Appellees maintain, they were not re-

quired to produce water.

We urge the court to hold that the request for ar-

bitration was a comparatively meaningless procedure,

unless Appellees should concede what until now they

have stoutly denied, that Appellees were under an im-

plied duty to develop the water lands for the mutual

benefit of the contracting parties or, failing that con-

cession, that this court should so hold.

If Appellants do not have the opportunity to benefit

by the arbitration, but are still to be left to the dis-

cretionary impulses of Appellees concerning the produc-

tion of water, then the arbitration and the litigation

surrounding it have been a costly and enduring exer-

cise in futility. We believe that this court will not tol-

erate such proceedings.

We call the court's attention to paragraph 2(b) of

the 1955 agreement (Appendix, Appellants' Op. Br.

pp. 4-5) dealing with the Appellees' minimum obliga-

tions after the first two years. This language, we sub-

mit, imposes a minimum obligation on Appellees to de-

liver money or specific quantities of water each year.

We contend that this minimum is not a substitute for

the obligation diligently to develop. At this point it is

sufficient to say that Appellees' contention that it is



under no obligation to produce water is manifestly at

odds with the contract.

We make the foregoing observation without intend-

ing to diminish our contention that Appellees have in

fact repudiated the entire contract, and that the arbi-

tration clause did not survive the repudiation.

Summary of Closing Argument.

Appellees' right to arbitration is governed by Cali-

fornia law; under CaHfornia law, provisions for arbi-

tration are repudiated by a repudiation of the contract

as a whole; at least the repudiating party may not re-

quire arbitration.

Contracts which measure royalty, price, or rent by

the production of water are subject to the same logic

as are similar contracts for the production of oil or

gas; there is an implied covenant diligently to develop.

Water is "fugaceous", not fixed in the land, as are

solid minerals.

Because the payment of the purchase price depended

upon the production of water, and Appellees had con-

trol of the wells, they were under an implied duty to

develop the water lands.

Appellees stated to Appellant Riess that Riess would

never get any water. No demand, written or other-

wise, was therefore necessary.

Other subsidiary points on the appeal, the lack of

Findings, and the form of the Order, will be dealt

with brieflv.



ARGUMENT.

I.

The District Court Properly Allowed the Amended
Complaint to Be Filed; in Any Event, the Issue

of Repudiation Was Necessarily Before the

Court.

Appellees say that the issues of this case cannot be

altered by an Amended Complaint which, they say,

is inconsistent with the Judgment; by implication they

contend that the allegations of defendant's repudiation

should be ignored.

Appellees' statement, if correct, would fix the issues

in a case once there had been a remand from an ap-

peal. The statement is unfounded.

Only one decision is cited by Appellees as support

for their statement, Jones v. St. Paul Fire etc. Co.,

108 F. 2d 123 (5th Cir., 1939). On the second appeal

the Circuit Court discussed the propriety of filing an

Amended Complaint and said

:

"If the judge had treated the amendment, duly

served under Rule 5(a), as allowed, he might have

considered the merits . . . His recognition of a

right to amend so as to introduce such an issue

was correct". (At pp. 124-125).

In the present case, this court on the previous ap-

peal had said that while it reversed the District Court's

holding that the contract was not subject to total breach,

it refrained from so holding, rightly, because the is-

sue had been excluded by the District Court. On re-

mand, the way was open for plaintiffs to introduce the

issue of repudiation.
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3 Moore's Federal Practice, Par. 15.11, page 970,

which is cited by Appellees, does not help Appellees'

contention. Moore says: "Unless the appellate court's

adjudication precludes amendment . . ., the grant or

denial of an amendment is within the sound discretion

of the District Court." {Id., p. 971).

But in any event the question of plaintiff's right to

file the Amended Complaint is not determinative of

the question whether the issue of repudiation was be-

fore the District Court. The opinion in the former ap-

peal held that the District Court's denial of arbitration

"on the ground that the question of insufficiency was

immaterial was erroneous". The court went on, how-

ever, to state the criteria for determining whether the

defendants could have arbitration, referring to the Be^'-

fero case and to waiver and estoppel.

When defendants moved for arbitration, the plain-

tiffs filed an affidavit in opposition and alleged the

facts which constituted repudiation [Clk. Tr. p. 37

ct seq.\. Thus the issue of repudiation was unavoid-

ably before the court as opposition to defendants' mo-

tion. The District Court, not content with the affi-

davits, took evidence. Significant portions of the af-

fidavit and of the testimony given are set out in Ap-

pellants' Opening Brief at pages 17-20, and at pages

45-54.

Under California law, that evidence was most crit-

ical, and its not having been denied should be, we sub-

mit, dispositive of this appeal.
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II.

The Arbitration Provision Applied Only to the Suf-

ficiency of Water as a Prerequisite to Appellees'

Obligation to Erect Reservoirs and Extend Pipe

Lines; Other Provisions of the Contract Are
Not Subject to Arbitration, and Are Not Con-

ditional.

Appellees agree that arbitration is available only to

determine the sufficiency of water as a prerequisite to

Appellees' obligation to erect reservoirs and extend

pipe lines (Appellees' Br. p. 19).

A scrupulous examination of the contract shows

that no other provision is conditional; this is true of

the implied duty to develop the water lands. In any

event, Appellees have made it abundantly clear that

they have no intention of performing any of their

obligations whatever, at least until Appellants are will-

ing to give up their stock interest in Simi Valley De-

velopment Company, and unless Appellants were willing

to accept one-half of the sums due them for the pre-

liminary installment payments.

To argue, as Appellees do, that plaintiffs were re-

quired to prove that there was sufficient water before

there arose an obligation to develop the water lands is

illogical and impractical. Defendants were in posses-

sion of the land; only they had the right to drill and

develop, not plaintiffs; the very purpose of the transac-

tions between plaintiffs and defendants was that de-

fendants would develop the wells for the ultimate pur-

pose of developing certain other lands for residential

and industrial uses. The implied obligation to develop,

we contend, is not conditional, but is unconditional

so long as defendants retain the lands. Certainly, it
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would be unjust and bordering on the absurd to im-

pose on plaintiffs the burden of proving the existence

of sufficient water before the defendants should be re-

quired to develop the water lands.

The obligation to develop is not to be determined

by arbitration. The parties to this appeal are agreed

that, under the contract, only the sufficiency of water

as a prerequisite to the obligation to construct reser-

voirs and to extend pipe lines, is to be determined by

arbitration, assuming, contrary to our contention, that

the contract has not been repudiated.

The sufficiency of the water as a prerequisite to

building the reservoirs and extending the pipe lines

should be tested only after diligent development of the

water lands. Otherwise, testing of the quantity of the

water could be unfair and could wrongly divest the

plaintiffs of the right to payment of the balance of

the purchase price.

III.

The Undenied Evidence Shows
Repudiation of the Contract.

Appellees profess to show that they have not repu-

diated the contract. This they do (at pp. 27-31 of

their Brief) by listing a number of obligations which

Appellees imply are all of their obligations under the

contract and they then state "the extent of Appellees

performance under the contract". Appellees' argument is

not sound.

In the first place, implied obligations of good faith

and fair dealing are not mentioned; and such obliga-

tions may be of the utmost importance.
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''If the cooperation of the other party is neces-

sary for successful performance of an obligation,

a promise to ghe that cooperation, and not to do

anything zvhich prevents realization of the fruits

of performance, will often be implied. This is some-

times referred to as an implied covenant of good

faith and fair dealing." Witkin, Summary of Cali-

fornia Law. Contracts, Sec. 242, page 271
;

(italics

in original).

Professor Witkin's Statement is conservative. See San

Bernardino Valley etc. Co. v. San Bernardino Valley

etc. District, 236 Cal. App. 2d 238 (1965) at page 257.

Appellees' obligation to develop the water lands is

not referred to in Appellees' summary* nor do Ap-

pellees deny they failed to perform this obligation.

Furthermore, a mere recital of what Appellees have

done is not necessarily sufficient to show that they have

not repudiated. Repudiation is often accomplished by

an omission coupled with a positive assertion that the

contracting party will not perform. Robinson v. Raqnet,

1 Cal. App. 2d 533 (1934) at pages 542-543.

Simi Valley's "Further, Separate and Third Defense"

in the Answer of defendant Simi Valley Development

Company to plaintiffs' First Amended Complaint, al-

leged that "the building of pipe lines in the manner and

as provided in said agreement . . . require the per-

formance of an illegal act . .
." [Former Record, p.

156]. It is true that this alleged defense does not go so

far as to say that all performance by defendants was

illegal; but the assertion that laying the pipe lines was

*We do not say that Appellees have ignored Appellants' con-

tention. But the issue is argued elsewhere in Appellees' Brief.
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illegal is sufficient so far as the arbitration was con-

cerned, because the performance of that act (and build-

ing reservoirs) are the only acts concerning which an

arbitration might be requested.

This pleading alone constitutes a repudiation so far

as the arbitration is concerned.

The most serious aspect of Appellees' conduct was

their assertions that plaintiffs must make a new contract

with defendants "or else I [Riess] get nothing; they

will sit on it, wait until the Metropolitan comes in, and

then I am boxed in, my wells would not be worth any-

thing, and I am out" [Rep. Tr. Vol. 3. pp. 309-310].

This testimony, not denied, indicates, we believe con-

clusively, that Appellees intended to and did use their

greater financial resources in an effort to compel Ap-

pellants to accept less than the contract provided for.

Appellees say (Appellee's Br. p. 30) that no demand

in writing was made on them for water, and accordingly

they "are not in default [in performance] of this obliga-

tion". Please note that Appellees do not say that demand

was not made, nor did they offer any evidence deny-

ing the plaintiffs' testimony that demand was made;

nor do Apellees anywhere deny that they told Riess he

would never get water. Under these circumstances, no

demand whatever was necessary. The law does not re-

fjuire a futile formality.

In Wood V. McDonald, 66 Cal. 546 (1885), the court

said at page 547

:

"Proof of any circumstances which would satis-

fy a jury that a demand would be unavailing—as a

refusal by the defendant to listen to one, or a state-

ment in advance that he will not deliver—will be

sufficient to excuse proof of a demand."
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See also Merrill v. Merrill, 95 Cal. 334 at page 338

(1892).

One of the circumstances which make demand un-

necessary is an indication of abandonment. See Lie-

hrand v. Otto, 56 Cal. 242 (1880).

Finally, the court is requested to consider the fol-

lowing: Appellees and their counsel were sufficiently

sophisticated to know that a written demand for water

could well be taken as an election by Appellants to for-

give Appellees' conduct, and thus as a waiver of Ap-

pellants' right to accept the repudiation. Appellants

did not wish to condone Appellees' behavior or to do

anything which might be construed as a waiver.

IV.

The Implied Covenant of Fair Dealing Is Not Lim-

ited to Oil and Gas Contracts: Every Contract

Includes an Implied Covenant That Each Party

Will Do Everything Necessary to Accomplish

Its Purposes.

Appellees contend that the implied covenant to pro-

duce, in contracts in which the consideration payable is

measured by the amount of production, applies only to

gas and oil ventures. Appellants contend that Appel-

lees are in error. No implication concerning the con-

templation of parties is necessary, because that is stated

expressly in paragraph 3 of the 1955 agreement (Ap-

pendix Appellants' Op. Br. p. 6)

:

"3. Subject to the physical ability of the well

or wells now or hereafter located on the Water

Lands to produce sufficient quantities of water so

as adequately to service the lands covered by the

Montgomery Contract with an adequate supply of
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water, contemplating that such lands zmll he de-

veloped for residential and industrial usages, I

agree ..." (Italics ours).

Having stated their contemplation, and Appellants

having sold the land for a price to be measured by the

amount of water produced, Appellants urge that Ap-

pellees were under a duty to do everything, including

the development of water lands, which should be reason-

ably necessary to carry out the stated purpose.

In Harm v. Frasher, 181 Cal. App. 2d 405 (1960), at

page 417, the court said:

"This covenant not only imposes upon each con-

tracting party the duty to refrain from doing any-

thing which would render performance of the con-

tract impossible by any act of his own, but also the

duty to do everything that the contract presupposes

that he will do to accomplish its purpose."

"If without the implied obligation the fruits of

the contract would be denied to one of the parties,

the intent that such an obligation should not exist

must clearly appear from the express terms of the

contract." (Bergum v. Weber, 136 Cal. App. 2d

389(1955) pp. 393-394).

See also

:

1 Witkin, Summary of California Law, 217.

Appellees' argument that such a contract is implied

only in cases where the royalty is the sole consideration

is not borne out by the decisions. In each of the de-

cisions above cited, other considerations were involved;

and this is explicitly stated in Hartman Ranch Co. v.
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Associated Oil Co., 10 Cal. 2d 232 (1937) (quoted in

Appellants' Op. Br. p. 43).

Appellants say that Appellees' argument not only

renders the contract illusory with respect to 9/lOths

of the cash (or water) consideration, but is contrary to

the law concerning implied covenants.

Appellees' argument that the implied covenant is ap-

plicable to oil and gas transactions because of the

fugaceous nature of oil and gas, does not help Appellees.

Underground water, too, is fugaceous. It is found in

stationary basins or in flowing underground channels

(See general statement. 51 Cal. Jur. 2d 856, Water,

Sec. 388; Vineland Irrigation District v. Amisa Irr.

Co., 126 Cal. 486 (1899); and see 3 Farnham, Water

and Water Rights, pp. 2710-2716).

Water does not respect surface boundaries of owner-

ship; any overlying landowner may syphon off as much

as he may reasonably use {Tidare Irrigation District v.

Lindsay-Strathmorc District, 3 Cal. 2d 489 (1935)).

With respect to water in wells, Farnham says

:

"The right to make lawful use of one's own prop-

erty regardless of the effect upon percolating water

on a neighbor's land applies also in case of wells.

So that one may make improvements on his prop-

erty although the effect is to drain the water from

his neighbor's well. And he may dig a well on his

property and even sink it lower than his neighbor's

well, although the result is that his neighbor's

well becomes dry." (3 Farnham, Water and Water

Rights, p. 2716).
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Appellees' argument that a covenant will not be im-

plied because the parties have expressly dealt with the

situation does not correctly state the law. In Bcrgum v.

Weber, 136 Cal. App. 2d 389 (1955), the court said:

"// zvithoTit the implied obligation the fruits of

the contract would be denied to one of the parties,

the intent that such an obligation shoidd not exist

must clearly appear from the express terms of the

contract." (Id. pp. 393-394). (Italics ours).

Furthermore, the argument against implication would

not be available to Appellees because Appellees have as-

serted on numerous occasions that they would never

deliver water to Appellants.

It is not credible that the delivery of the limited

water was intended as a substitute for diligent develop-

ment of the water lands. It is more reasonable to con-

clude that the delivery of limited amounts of water was

a contractual alternative only if, despite diligent develop-

ment of the wells, sufficient water was not produced.

See:

Bcrgum v. Weber, 136 Cal. App. 2d 389 at page

394.

There being no language in the contract to prevent

the imposition of the implied duty to develop, and this

obligation being necessary to give Appellants the fruits

of their contract, the obligation diligently to develop

should be implied.

In percentage rental cases it is feasible to appraise

the rental value of the property and to determine

whether the stated minimum rate approaches that value.

This appraisal is not possible in mining cases, par-
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ticularly where the mineral is fugaceous, because the

value (price, rental, or royalty) depends on the quantity

of production. That is the case here.

The foregoing distinguishes the decision in Lippman

V. Sears, Roebuck & Co., 44 Cal. 2d 136 (1955), in the

respects argued by Appellees. The decision in Cousins

Investment Co. v. Hastings Clothing Co., 45 Cal.

App. 2d 141 (1941), on examination appears to sup-

port Appellant's position. The opinion says, in part

:

"Nor is there anything in the nature of the trans-

action to justify a finding that the implied cove-

nant was indispensable to effectuate the intention

of the parties, nor can it be supported on the

grounds of legal necessity. On the contrary, as

defendant argues, it would seem that the covenant

to pay the minimum rental was inserted in the lease

as a substitute for an express covenant requiring

the continuous operation of the demised premises;

that when the rental reserved in a lease is based

upon a percentage of the gross receipts of the busi-

ness, with a substantial, adequate minimum, there

is no implied covenant that the lessee will operate

its business in the demised premises throughout the

term of the lease." (at p. 149; italics ours).

The facts here are contrary to those in Cousins. Here

the parties contemplated the development of the Mont-

gomery lands by use of water from the Appellants'

lands.

Kasey v. Molybdenum Corp. of America, 336 F. 2d

560 (1964), relied on by Appellee, does not in fact de-

cide the question of implied duty to develop, but con-

siders only the question of the Statute of limitations

(see 336 F. 2d at pp. 571-572).
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Summarizing, Appellants contend that the parties

contemplated the development of the ^Montgomery lands,

and said so: that the implied duty to develop was neces-

sary in order to yield to Appellants the benefits of the

contract; and there is nothing in the contract which

excludes the implied obHgation; on the contrary, a de-

termination that the implied duty was present would

render the contract a reasonable one.

V.

Under California Lav7 the Right to Arbitration Does

Not Survive an Accepted Repudiation; Further,

Repudiation of a Material Provision of a Con-

tract, if Accepted as a Repudiation, Constitutes

a Repudiation of the Entire Contract.

Bertero v. Superior Court, 216 Gal. App. 2d 213

(1963), is still the law of California. In that case

there was no specific repudiation of the arbitration

clause; the repudiation was of the entire agreement.

When Bertero sued his former employer, the latter im-

mediately moved for an order to compel arbitration.

Nevertheless, the District Court of Appeal said that the

employer's repudiation of the contract carried with it

the arbitration clause. Following is from the opinion

:

"Tt is well settled that where the right to arbi-

trate has been in fact waived, the contract in all

other respects may then be enforced in the courts.

(Citations). The record before the superior court

established as a matter of laic that National had

waived the right to compel arbitration and that Ber-

tero had commenced his action in reliance upon

that waiver. Tt was therefore an abuse of discre-

tion for the superior court to stay the action and

order the parties to arbitrate." {Id., pp. 221-222).
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Bertero is cited with approval in Sawday v. Vista

Irrigation, 64 Cal. 2d 833 (1966), and in Berman v.

Renart, etc., 222 Cal. App. 2d 385 (1963), though in

those cases the facts were different from those at bar.

The decision in Berman, supra, however, indicates

that our reading of Bertero is right.

"A right to arbitration may be waived. (Code

Civ. Proc, Sec. 1281.2, subd. (a) . . .; and it is

waived by a repudiation or denial of the contract

in which the arbitration clause is contained. {Ber-

tero V. Superior Court (1963) 216 Cal. App. 2d

123 [30 Cal. Rptr. 719].)" (p. 389: emphasis

added).

Local 659 etc. v. Color Corp. of America, 47 Cal. 2d

189 (1956) is a most recent statement by the Supreme

Court of California on the subject. Following is from

the opinion

:

"A repudiation of a contract accepted by the

promisor excuses performance by the promisee.

(Bomberger v. McKeJvey, 35 Cal. 2d 607 [220

P. 2d 729] : Walker v. Harbor Business Blocks

Co., 181 Cal. 77?> [186 P. 356]; Civ. Code, Sec.

1511.) And it is said in Dessert Seed Co. v. Gar-

bus, 66 Cal. App. 2d 838. 847 [153 P. 2d 184] ;:

'It is well settled that an abandonment of a con-

tract may be implied from the acts of the parties

and this may be accomplished by the repudiation

of the contract by one of the parties and by the

acquiescence of the other party in such repudiation.

This doctrine is supported bv manv cases. [Cita-

tions]' " (at p. 198; emphasis added).
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In California the issue of whether a contract con-

taining an arbitration clause is still in effect is a ques-

tion for the court. Silva v. Mercicr, S3 Cal. 2d 704,

709 (1949) holds:

"It has been held that the issue of whether a

contract containing an arbitration clause exists, or

is still in effect, is not within the purview of the

arbitration clause for the reason that if there is

no contract there is no provision for arbitration."

(Citing cases).

The decision in Hcymau v. Darunus, Ltd. (1942).

A.C. 356, contains some language which may be con-

trary to California law : but the decision can be dis-

tinguished from the case at bar on the ground that the

arbitration clause in the English case was as broad as

language could make it. "If any dispute shall arise

between the parties hereto in respect of this a c/rcement

or any of the provisions herein . .
.". The italicized

language affords logical justification for holding that

the arbitration clause survived the agreement. For

example. Lord MacMillan says that in deciding this

issue the first question is to determine the nature of

the dispute : and he goes on to say

:

"The next question is whether the dispute is

one which falls within the terms of the arbitra-

tion clause. The]i sometimes the question is raised

zvhcthcr the arbitration clause is still effective or

whether something has happened to render it no

longer operative. Finally, the nature of the dis-

pute being ascertained, it having been held to fall

within the terms of the arbitrationn clause, and

the clause having been found to be still effective.
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there remains for the Court the question whether

there is any sufficient reason why the matter in

dispute should not be referred to arbitration."

Bertero was based on C.C.P. Sec. 1281.2 That sec-

tion requires arbitration unless, "The right to compel

arbitration has been waived by petitioner." Bertero

held that a repudiation of the entire contract constituted

a waiver of the right to arbitration, even though the pe-

titioner asked for arbitration in its first appearance in

court (see 216 Cal. App. 2d at p. 221).

In DeLillo v. Lizm & Sons, Inc., 7 N.Y. 2d 102, 164

N.E. 2d 95 (1959), the arbitration clause encompassed,

*'all questions that may arise under this contract and

in performance of the work hereunder". The lower

court had relied on an earlier decision. Young v. Cres-

cent Dev. Co., 240 N.Y. 244, 148 N.E. 510; but the

Court of Appeals said. "The law has been changed

since then", and cited an amended section of the Lien

Law (see 164 N.E. 2d 96).

In Batter Bitildinf/ Materials Co. v. Knchner, 142

Conn. 1. 110 A. 2d 464 (1954), the court acknowledged

it was departing from established law in following Hey-

man v. Darwins.

The annotation in 3 A.L.R. 2d 410 shows no Cali-

fornia decision following the rule in Heyman. The

California cases there cited are to the contrary (see Far-

nnm v. Phoenix Ins. Co., 83 Cal. 246 (1890); .racobs

V. Farmers Mtl. F. Ins. Co., 5 Cal. App. 2d 1 (1935);

Bass V. Farmers Mtl. Prot. Co., 21 Cal. App. 2d 21

(1937).

In fact, the annotation referred to covers the present

situation with the statement at 3 A.L.R. 2d page 421.
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Appellees' reasoning seems to confuse two separate

propositions. The first is that the repudiation of the

right to arbitrate is required to deprive a party of that

right. The second proposition is that a repudiation of

the contract as a whole carries ^vith it the repudiating

party's right to demand arbitration. It appears prob-

able that the English. New York, and Connecticut de-

cisions are contrary to the second proposition, at least

in those cases in which the arbitration clause is suf-

ficiently broad. The California rule of decision em-

braces the second proposition, that is, repudiation of the

contract deprives the repudiating party of the right to

claim arbitration.

One additional principle of California law, while not

essential for Appellant's position, deserves the attention

of the court. In California, as in many states, a repu-

diation of a material provision of the contract consti-

tutes a repudiation of the whole contract. In Alderson

V. Houston, 154 Cal. 1 (1908), the curt said:

"It was a breach of a material part of an entire

contract; 'the first breach by the defendant was a

breach of the whole and discharged the plaintiffs

from performance of any conditions on his part,'
"

(at p. 10).

See also

:

McManiis v. Bendlacjc, 82 Cal. App. 2d 916

(197) at page 924:

Campania Engrazv %'. Schcnlcy Dist. Corp., 181

F. 2d 876 (9th Cir. 1950) at p. S7S:

Orton V. Embassy Realty Associates, 91 Cal.

App. 2d 434 (1949) at p. 438;
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Steel Duct Co. v. Henger-Seltzer Co., 26 Cal.

2d 634, 160 P. 2d 804 (1945);

Loop Building Co. v. Dc Coo, 97 Cal. App.

354 (1929), at p. 364, on the effect of an-

nexing an unwarranted condition

;

Alphonso E. Bell Corp. v. Listlc, 74 Cal. App.

2d 638 (1946);

Alderson is also cited in Big Boy D. Corp., Ltd.

V. Etheridge, 44 Cal. App. 2d 114, 121

(1941); Adams v. Miner, 46 Cal. App. 2d

681, 683 (1941); Abraham Lehr, Inc. v. Cor-

tez, 57 Cal. App. 2d 973. 978 (1943).

There is no reason to believe that the decisions above

cited are not now the law in California. The repudia-

tion by Appellees' conduct, breaches, and assertions

here and elsewhere stated amounted to a repudiation of

the entire contract. The fact that Appellees did not say

specifically that they would not arbitrate cannot save

that right because they indicated by their conduct that

they had no intention of performing the most material

parts of the contract.

Appellees' position on this point comes to this : they

contend that they have the right to abandon develop-

ment of the water lands, to apply economic duress, and

to renounce their obligations under the contract ; but

when Appellants apply to the court for relief. Appellees

demand arbitration and a stay of judicial proceedings.

That position is not consistent with California law.
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VI.

Findings of Fact Were Required; the District

Court's Failure to Make Findings Is Reversible

Error.

Appellants recognize that this is a subsidiary point

on this appeal. The point would be of value to all

parties if this court were to hold, as Appellants con-

tend, that a repudiation of the entire contract, or of a

material provision of it, would deprive Appellees of the

right to demand arbitration of what is a minimal item;

on such a holding by this court, if this court should

nevertheless not find in accordance with Appellants'

contention that Appellees had repudiated the contract,

the issue of repudiation would be tried, and Findings of

Fact would be made. At present there are no Findings

concerning repudiation.

Appellees' position is that the decision in Baltimore

Contractors z'. Bodinger, 348 U.S. 176 (1955) over-

ruled Shatiferoke Coal etc. v. Westchester Service Corp.,

293 U.S. 449 (1935). We submit that Appellees' posi-

tion is erroneous.

Although Baltimore cites Shatiferoke, Baltimore

does not expressly or otherwise overrule Shankeroke.

The facts in Baltimore wtvt different, and a majority

of the court, through recognizing the dubious signifi-

cance of the difference, though that a different rule

should be applicable to the situation in Baltimore.

In Baltimore the court found that the contractual

provisions "did not constitute an agreement to arbi-

trate". (348 U.S. at p. 77), and thus refused to

grant a stay. The Supreme Court said of this

:

"Whether the District Court was right or wrong

in its ruling that the contract provision did not
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require arbitration proceedings, it was simply a

ruling- in the only suit pending, actual or fictional.

. . . This present case is to be distinguished from
the Shanferoke Coal & Supply Corp. Case, 293 U.S.

449, 79 L. Ed. 583, 55 S.Ct. 313, supra, note 5,

in the same way. There is a coinmon-laiv action a

motion for an interlocutory injunction on

an equitable defense was refused." (348 U.S. at

184).

Shanferoke was an action on a contract, not an

action in equity. The only thing in the case which was

equitable in nature was the special defense of arbitra-

tion. Following is from the opinion in Shanferoke:

"We are of the opinion that the special defense

setting up the arbitration agreement is an equitable

defense or cross-bill within the meaning of Sec.

274b; and that the motion for a stay is an applica-

tion for an interlocutory injunction based on the

special defense." (79 L. Ed. 586).

Baltimore is not inconsistent because the agreement

sued on, so it was held, did not constitute an agreement

to arbitrate.

In any event, Appellees "Notice of Motion to Stay

Proceedings Pending Arbitration" [Clk. Tr. p. 22, et.

seq.} was. in effect, the interposition of an equitable

defense as in Shanferoke.

Carey v. Carter, 344 F. 2d 567 (1965), which we

have cited in our Opening Brief, was decided after

Baltimore; presumably that court knew the Baltimore

decision and understood the distinction between the

facts in Baltimore and the facts in Shanferoke.

The failure to make Findings therefore constituted

reversible error.
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VII.

The Record Shows That the District Court Did Not
Consider the Question of Repudiation; the

"Finding" That Defendants Were Not in De-

fault Was Erroneous.

Appellees deal with Appellants' argument on this

point as though the only issue were one of language.

Appellants' argument is primarily one of substance,

the announced refusal by the District Court to con-

sider the question of repudiation on the hearing for

arbitration [Rep. Tr. Vol. 5. p. 673], and that repudia-

tion was breach indeed. Appellees have dealt with sub-

stantive questions elsewhere, and accordingly Appellants

believe no further reply is necessary here, except to

point out that even if this court should hold against

Appellants on all other points, the order of the District

Court should be clarified to prevent unintended injury

to plaintiffs.

Conclusion.

Appellees complain (at p. 15 of their Brief) that

Appellants have made "inflammatory remarks". But

it is natural for persons who have been badly hurt to

cry out ; just as it is the practice of those wto wish to

use the law as a means of delay to demand every proce-

dural punctilio and if possible to defer substantive de-

terminations. Here Appellees seek arbitration of a

miniscule point (the determination of damages for past

delay in their building reservoirs, etc.). and have ob-

tained a stay of all judicial proceedings until that arbi-

tration is completed.

Appellants have parted with their land and have

otherwise fully performed. The letter of Simi \^alley
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(quoted at pp. 10 and 11 of Appellees' Br.) sets out the

contours of this case. That letter says that if Appel-

lants are not wilHng to give up their stock interest and

to accept only one-half of the instalments due, then

Simi will demand arbitration. Stated more generally,

and directly relevant to this appeal, the letter says,

Now that you have done all required of you under the

contract, you must give up substantial rights; if you

refuse, we shall exercise our rights under the contract

to arbitrate, litigate, and we will cause you ultimately

to meet our terms. The evidence below substantiates

this construction.

Arbitrations are usually designed to determine the

existence and effect of breaches. Not so here. The

arbitration was to determine the sufficiency of water

only as a prerequisite to extending pipe lines and build-

ing reservoirs. Furthermore, a repudiation or renuncia-

tion of a contract, as was proved here, cannot be the

subject of an arbitration. To arbitrate there must be

an agreement to submit.

This court should not allow the procedural aspects of

the law to be paramount to the administration of jus-

tice. A reversal with direction to find that Appellees

have repudiated would be right. If the court is unwill-

ing to make that determination on this record, the case

should be reversed with instructions permitting defend-

ants to file their Answer to the Complaint, and direct-

ing that the issue of repudiation be tried first in order

to determine whether there still remains an agreement

to submit to arbitration.

Respectfully submitted.

Morris E. Cohn.
Attorney for Appellants.
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I

STATEMENT OF JURISDICTION

Plaintiffs and appellants (hereinafter referred to

as ''plaintiffs") brought this action in the District

Court against the defendants and appellees (herein-

after referred to as ''defendants") alleging in their

Fourth Amended Complaint, in substance, that

plaintiffs were longshoremen in the Port of San

Francisco, employed by defendant Pacific Maritime

Association (hereinafter referred to as "P.M.A.")

and were members of a bargaining unit whose certi-

fied collective bargaining representatives were defend-

ants International Longshoremen's and Warehouse-



men's Union and I.L.W.U. Local No. 10 (hereinafter

referred to as ''union defendants"); that the union

defendants, with the cooperation of defendant P.M.A.

violated their duty to fairly represent plaintiffs in

negotiating and administering the collective bargain-

ing agreement; that defendants breached the specific

terms of the collective bargaining agreement; and

that as a result of the wrongful conduct of defendants,

plaintiffs were removed or ''deregistered" from the

emplojTuent lists and prevented from working as

longshoremen and from advancing to a higher em-

ployment category. It was further alleged that the in-

dividual defendants conspired together in performing

these wrongful acts. Plaintiffs prayed for both injmic-

tive relief and money damages. The District Court dis-

missed the Fourth Amended Complaint without leave

to amend, primarily for lack of jurisdiction, and

plaintiffs appealed to this Court. Plaintiffs contend

that the District Court had jurisdiction to

hear the cause under § 301 of the Labor Management

Relations Act, 29 U.S.C.A. §185, and 28 U.S.C.A.

§ 1337. This Court has jurisdiction by virtue of 28

U.S.C.A. § 1291.

II

STATEMENT OF THE CASE

A. Backgraund of the Cause

Plaintiffs commenced their employment as long-

shoremen in the months of Jime and AugTist, 1959.

Their employer, defendant P.M.A., is a multi-em-



ployer bargaining representative of the major steve-

doring companies on the Pacific Coast, and an em-

ployer within the meaning of § 2(2) of the Labor

Management Relations Act, 29 U.S.C.A. §§ 141 et seq.

The defendant International Longshoremen's and

Warehousemen's Union is the certified collective bar-

gaining representative for longshore employees on the

Pacific Coast, and recognized as such under § 2(5) of

the Act. I.L.W.U. Local No. 10 is the International

Union's local affiliate in San Francisco. Plaintiffs are

not now and have never been members of the union.

Over the past thirty years, defendants have nego-

tiated and entered into a series of collective bargain-

ing agreements. The most recent such agreement at

the time of the District Court proceedings was the

"Pacific Coast Longshore Agreement 1961-1966". A
copy of this agreement appears at R. 4.*

The agreement provides for two classifications of

longshoremen: full registration and limited registra-

tion. First preference of employment and dispatch is

given to fully registered longshoremen, and second

preference is given to limited registered men (§ 8.41).

The agreement further provides for the establishment

of joint committees in each port composed of repre-

sentatives of the employer and the union (§17.1).

These port committees, called "Joint Port Labor Re-

lations Committees," have authority to establish local

rules governing the day-to-day operation of the con-

*Citations to the record will be in this form, thus, ''R. 4"

refers to Record, p. 4.



tract. In 1958, the Port Committee in San Francisco

issued a memorandimi entitled ^'Memorandum of

Rules Governing Registration and Deregistration of

Longshoremen in the Port of San Francisco, March

18, 1958". A copy of this memorandum, hereinafter

referred to as the "1958 Rules" was attached to the

Fourth Amended Complaint, marked Exhibit "A",

and appears at R. 123-130. Under the terms of the

1958 Rules, longshoremen having full registration are

designated Class ''A" and longshoremen having lim-

ited registration are designated Class "B". The 1958

Rules, as well as other memoranda subsequently issued

by the Port Committee, established the practice and

procedure for advancement of longshoremen from the

Class "B" list to the Class ''A" list. These i-ules were

established by defendants imder the tenns of the col-

lective bargaining agreement in effect prior to the

present agreement.

On or about Jmie 17, 1963, plaintiffs were notified

of their (individual) smnmary deregistrations by the

Joint Port Labor Relation Committee, allegedly be-

cause of certain violations of recently adopted work

rules, the '^963 Rules". (R. 2, 113.) What purports

to be a summary of the 1963 Rules is set forth in

Exhibit I to the Affidavit of J. A. Robertson, Secre-

tary of P.M.A. dated March 15, 1965. (R. 91v.)

By reason of the deregistrations, plaintiffs were no

longer dispatched for emplojTnent from the dispatch

hall operated jointly by defendants and were no

longer eligible to work as longshoremen on the Pacific

Coast.



On April 14, 1964, plaintiffs filed the herein action

against the defendants. The original complaint was

dismissed by the District Court for failure to adhere

to the pleading requirements of Rule 8 (Fed. R. Civ.

P.). Thereafter, the First Amended Complaint and

the Second Amended Complaint were also dismissed

for the same shortcomings. A Third Amended Com-

plaint was filed alleging simply that the defendants

had conspired to deprive plaintiffs of their right to

work. (R. 7-12.) While the Third Amended Complaint

was before the District Court, the plaintiffs who are

now before this Court obtained present coimsel and

served and filed a Fourth Amended Complaint. The

Fourth Amended Complaint was the only pleading

prepared by present counsel.

On June 21, 1965, defendants moved to dismiss the

Third Amended Complaint, the motions being directed

to the three plaintiffs who chose to remain with the

attorney who initially represented all of the plaintiffs.

The Third Amended Complaint was dismissed with-

out leave to amend* on the following grounds (R. 181-

182):

''It Appearing To This Court that it has no juris-

diction over the causes of action pleaded in the

Third Amended Complaint, that exclusive juris-

diction over the alleged wrongful acts lies in the

National Labor Relations Board, that this Court

has no jurisdiction over the individually-named

defendants, that it has no jurisdiction to issue the

requested injimction due to the Norris-La Guar-

*An appeal from the order of dismissal is now pending in this

Court, Docket No. 20301.



dia Act, that no breach of contract is or can be

pleaded, that plaintiffs do not have standing to

sue, that the applicable statute of limitations had
expired prior to the filing of this action, and that

plaintiffs, although given an opportunity to pre-

sent their claim to an arbitrator, have failed and

refused to do so, and

"It Further Appearing that the plaintiffs rep-

resented by Mr. Grordon have filed three prior

complaints, each of which has been dismissed, that

the acts complained of do not involve a breach

of the collective bargaining contract but, if any-

thing involve unfair labor practices, and that the

plaintiffs represented by Mr. Grordon* have shown

no possible basis imder which they might be able

to plead a cause of action within this Court's

jurisdiction.

''It Is Hereby Ordered that the proposed in-

junction be and is hereby denied, and that the

Third Amended Complaint be and is hereby dis-

missed without leave to amend."

B. The Allegations of the Fourth Amended Complaint

The Fourth Amended Complaint (R. 107-129) sets

forth five causes of action. The first two counts are

based upon the breach by the union defendants of

their duty to give ''fair representation" to all mem-

]>ers of the bargaining imit, to act in good faith

and without hostile or invidious discrimination based

upon irrelevant and invidious distinctions. Defendant

P.M.A. is charged mth cooperating with the imion

defendants and accepting the benefits of this discrimi-

*Plaintiffs' fonner attorney.



natory treatment. This breach of a duty imposed upon

a statutory bargaining agent was first recognized by

the Supreme Court in Steele v. Louisville <& Nashville

R. Co., 323 U.S. 192 (1944), and has been followed by

a long line of cases arising under both the Railway

Labor Act and the Labor Management Relations Act

(to be discussed infra). It is the contention of plain-

tiffs that the Steele line of cases clearly establish the

jurisdiction of the District Court to adjudicate the

first two counts. 28 U.S.C.A. § 1337.

The first count alleges that as of June 17, 1963 all

plaintiffs had earned their livelihood and been regu-

larly employed as longshoremen for approximately 4

years (paragraphs 17-18) ; were registered as Class B
longshoremen, were in good standing, were guilty of no

current infractions and had corrected all past viola-

tions of rules (paragraph 19) ; were notified of their

immediate and summary deregistration by defendants

at the same time that defendants decided to promote

400 (other) Class B longshoremen to the Class A
category (paragraph 20) ; that the decision to de-

register plaintiffs and promote others was pur-

portedly made pursuant to a new set of rules jointly

adopted by defendants a few weeks prior to plaintiffs'

notification of defendants' decision to deregister them

(the ''1963 Rules"); that plaintiffs were at no time

notified or otherwise informed that changes in the

rules were being considered or being contemplated,

plaintiffs were not given an opportimity to present

their point of view at any time up to the adoption

of the new rules, and plaintiffs were never given
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notice of the new rules until they were informed

of the decision to deregister them (paragraph

21). The first count further alleges that the

new rules were arbitrary and not reasonably relevant

to the determination as to which Class B longshore-

men should be promoted to the Class A category

(paragraph 22) ; and were wholly irrelevant and ca-

pricious in determining who should be deregistered

(paragraph 23) ; that the determination to promote

some Class B longshoremen and deregister others was

based on a retroactive application of alleged violations

which served to penalize conduct which was not

grounds either for denying promotion or for deregis-

tration at the time the alleged acts were committed,

but were groimds for only a nominal monetary fine;

that the penalties imposed by defendants were con-

trary to the rules which existed at the time of the

alleged acts (paragraph 23) ; and but for the conduct

of defendants, each of the plaintiffs would have been

a fully registered Class A longshoreman and member

of Local No. 10 from on or about June 17, 1963 (para-

graph 28).

The second count alleges that the 1963 rules gov-

erning promotion and deregistration were not applied

equally and fairly against plaintiffs but were applied

arbitrarily and with hostile discrunination in that

other Class B longshoremen who had failed to meet

the new standards were not deregistered but were

promoted to Class A (paragraph 38) ; that the union

defendants failed to fairly represent plaintiffs by

agreeing to the imequal application of the new rules



and causing or agreeing to the deregistration and de-

nial of promotion of plaintiffs (paragraph 39) ; and

that defendant P.]VE.A. participated in the denial of

plaintiffs' rights to fair representation in the adminis-

tration of the collective agreement by joining in the

unfair and miequal application of the new rules by

the union defendants (paragraph 40).

The third coimt alleges that defendants breached

the terms of the collective bargaining agreement by

not advancing plaintiffs to Class A and by deregister-

ing them from the "B" list. Plaintiffs contend that

the Court's jurisdiction to hear this cause of action for

breach of that collective bargaining agreement is pro-

vided by § 301 of the Labor Management Relations

Act (29 U.S.C.A. § 185) as interpreted by the Su-

preme Court in Smith v. Evening News, 371 U.S. 195

(1962).

The fourth and fifth counts charge the individual

defendants with conspiring to cause the employer and

union defendants to pursue the hereinabove described

wrongful conduct and pray for punitive damages:

Plaintiffs contend that there is pendent federal juris-

diction to hear these counts which sound in tort under

California State law.

1. The Affidavit of Plaintiff Stanley L. Weir

Plaintiffs submitted an affidavit of plaintiff Stanley

L. Weir with niunerous exhibits, wherein the events

giving rise to the Fourth Amended Complaint were

set out in detail (affidavit, R. 289-345, exhibits, R. 190-
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278). This affidavit, submitted in opposition to the

defendants' motions to dismiss, is reproduced in the

appendix to this brief, and we invite the Court's at-

tention thereto.

The Weir affidavit related the events leading up to

the deregistrations of June 17, 1963. Approximately

one week prior to February 26, 1963, the Class B
longshoremen received letters on the stationery of Lo-

cal No. 10 notifying them that the local was conduct-

ing an investigation of their eligibility for member-

ship in the union, and that their presence was required

before the union investigating committee on February

26, 1963 at the union office (R. 291-292). (It is alleged

in paragraph 15 of the complaint that only Class A
longshoremen were entitled to become members of

Local No. 10.) Plaintiff Weir appeared at this meet-

ing and the affidavit sets forth the names of the union

personnel who were present. (B. 293.) Mr. Weir was

told that his record was clear for imion membership

but a shoi't time later was told that his record was

not in fact clear because of '4ow-man-out" ^dolations

the preceding year ('4ow-man-out" is the means used

to determine the order of dispatch, i.e., the longshore-

men with the lowest nmnber of hours worked will be

the first to be dispatched to a job) ; after protesting,

Mr. Weir was informed by the chairman of the com-

mittee that the procedural rules of the committee were

changed as of that evening and there would be no op-

portunity to defend one's self before the committee;

and it would be necessary to go to the record checker's

office (located at the dispatching hall operated
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jointly by the defendants) the following morning to

do so (R. 293-294).

The following morning at the record checker's of-

fice, union officials called in one of their associates who
had been '^ specially" handling Mr. Weir's case; after

two accusations of dropping hours, i.e., reporting a

lower niunber of hours worked so as to obtain an

earlier dispatch, Mr. Weir showed the union officials,

to their satisfaction, that he was in fact guilty of no

such violations. He was then informed that he could

appear at another meeting of the Investigating Com-

mittee (R. 295-296).

Mr. Weir, however, was not permitted to appear be-

fore the Investigating Committee on March 4, 1963,

after arriving as directed (R. 296).

On March 8, 1963, he wrote a letter to the President

of Local No. 10, requesting an opportunity to clear

himself of any alleged violations, after noting that

International President Hany Bridges had made it

clear at a meeting of Local No. 10 that the local's In-

vestigating Committee had rejected the men it con-

sidered '^chisellers, dues delinquents, and contract vio-

lators" (R. 297). This letter was never answered (R.

298).

On May 14, 1963, Mr. Weir sent telegrams to the

union and employer co-chairmen of the Joint Port

^^B" Relations Committee, which was then in charge

of the matter, requesting to be notified, confronted and

tried for any charges against him. There was no re-

sponse to these telegrams (R. 298-299). On June 10,
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1963, Mr. Weir sent letters to the Secretary and

Chairman of the Joint Port Labor Relations Commit-

tee, representatives of the employer and imion respec-

tively, and a carbon copy to International President

Harry Bridges, summarizing his frustrating experi-

ences in attempting to clear up whatever charges

might be pending against him and requesting union

membership and A registration (R. 299-302). A copy

of this letter was mailed the following day to Mr. Paul

St. Sure, President of P.M.A. Neither this letter nor

its copies were answered by defendants (R. 302).

What may euphemistically be called the first re-

sponse of defendants to the inquiries of Mr. Weir was

a form letter from the Longshore Labor Relations

Committee of San Francisco, dated July 17, 1963,

notifjong him of his deregistration '^for cause as a

Class B longshoreman, pursuant to the pro^^isions of

#9 of the Memorandimi of Rules concerning Regis-

tration and De-Registration of longshoremen in the

Port of San Francisco. Such de-registration was

based upon the determination of the Committee that

you have violated the applicable rules." (R. 302-303.)

We direct the Court's attention to Section 9 of the

1958 Rules (Exhibit A to Fourth Amended Com-

plaint, R. 126-129) where it is stated that a notice of

deregistration is to be hy letter in substantially the

following form:

''You are hereby notified that on the day of
,

19 , at a regular meeting of the Joint Labor

Relations Committee, by unanimous vote, you

were de-registered for cause as a Class B long-

shoreman, pursuant to the provisions of Section
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9 of the Memorandum of Rules Concerning Regis-

tration and De-registration of longshoremen in

the Port of San Francisco. Such de-registration

was based upon the determination of the Commit-
tee that you have violated the applicable rules,

and particularly that you have (here give par-

ticulars)." (Emphasis added.)

We note that the form letter notification of deregis-

tration did not state that the action taken was by

unanimous vote and is totally void of any particulars

of the alleged violations, as required by Section 9. The

notice of deregistration further stated

:

''In the event that the Joint Labor Relations

Committee receives within (15) days after the

date of this letter, a detailed ^Tiitten statement

signed by you, satisfactorily demonstrating that

there is no ground for your de-registration, and
requesting a hearing, at which you may show

cause, if any you have, why such de-registration

should be rescinded" (R. 303). (Emphasis

added.)

We are at a complete loss to miderstand how a de-

registered longshoreman may reasonably be expected

to provide a detailed ^^Titten statement '

' satisfactorily

demonstrating that there are no grounds for his de-

registration", when he has never been provided with

the specific reasons for his deregistration! Yet this

was the procedure followed by the union defendants

(with the active participation of the employers) , while

acting on behalf of plaintiffs as their bargaining rep-

resentatives in administering the collective bargaining

agreement.
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On June 21, 1963, Mr. Weir wrote to the Joint Port

Labor Relations Committee, hereinafter referred to as

(^'Port Committee") pointing out that the notice of

deregistration did not inform him of the offenses he

allegedly committed, as required by Section 9. He fur-

ther requested a hearing and a written, detailed list

of charges to enable him to prepare for the hearing

(R. 310-311). The Port Committee responded by letter

dated August 5, 1963, advising the date of the hearing

but no statement of charges. Mr. Weir then sent a

telegram to the Port Committee on August 7, 1963,

once again requesting to be inforaied of charges

against him. The Secretary of the Port Committee

(an employer representative) replied by advising,

'^Your union is your exclusive bargaining representa-

tive" (R. 312). Mr. Weir did as instructed by send-

ing a telegTam on July 9, 1963, to the President of

Local No. 10 requesting a statement of charges in

order to prepare his defense. He received no response

(R. 312-313).

On July 11, 1963, Mr. Weir appeared before the

Port Committee. As the session opened, he was told:

(i) He would not be permitted to have coun-

sel;

(ii) He would not be permitted to produce

witnesses on his own behalf;

(iii) He would not be told the exact nature of

the cause of deregistration, but only the general

nature of the violation;

(iv) If he Avanted to ascertain the exact na-

ture of the charges, it would be necessary for him
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to appear entirely unaccompanied at the records

office of the Port Committee in one week (R.

312).

At the ^'hearing" before the Port Committee, the

imion representatives made no offer to represent him
or to urge the Port Committee to be specific about the

reasons for the deregistrations, or to be of any assis-

tance whatsoever. The union representatives, exclu-

sive bargaining representatives of plaintiffs, were the

prosecutors, rather than the defendants of Mr. Weir
(R. 313). Although not permitted to have counsel, two

P.M.A. attorneys were present and provided counsel

to the Secretary of the Port Committee (R. 318).

Mr. Weir stated to the Port Committee that his

only possible violation as uncovered by the record

checker hired by the union was for two-and-one-half

hours of low-man-out (below the permissible limits

under the 1963 Rules) which he denied. The President

of Local No. 10 interrupted to read the report on Mr.

Weir and confirmed his statements (R. 315). At the

conclusion of his appearance before the Port Commit-

tee, one of the employer's representatives, Mr. Holt-

grave, said "Are you claiming discrimination by this

Committee? Because if you are, the rules say that

you can take an appeal within ten days from today.

Do you want to do that?" (R. 315). Mr. Weir re-

sponded, ''How can I appeal within ten days from

today from a decision which you tell me you will not

reach for another two weeks ? '

' Mr. Holtgrave did not

reply (R. 316). It should be noted that at no time

duiiag the course of this ''hearing" did the Port
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Committee specify the nature of the alleged Yiolations

justifying deregistration.

On July 17, 1963, Mr. Weir again appeared at the

record checker's office and was accused of 22% hours

of low-man-out violations on specific dates. He brought

along his own records (each longshoreman carries his

individual time book) which contradicted the records

of the Port Committee. The officials of the Port Com-

mittee refused to look at Mr. Weir's records and re-

fused to produce the sign-in sheets (the daily records

from which the formal, detailed records are taken)

for his inspection (R. 316).

On July 18, 1963, Mr. Weir wrote to the Secretary

and Chairman of the Port Committee requesting a

hearing to determine the validity of these now^ dis-

closed charges. He also protested the fact that the

records of men who were registered (in Class A)

were checked for only a four-week period while his

records were checked for at least sixteen weeks (R.

317-318). On July 23, 1963, the Port Committee re-

affirmed the deregistration, without specifying the rea-

son for its decision (R. 319). On July 27, 1965, Mr.

Weir wrote a letter to the Port Committee appealing

his deregistration (R. 319-320).

Pursuant to Section 17.261 of the collective bar-

gaining agreement, the appeal (if the decision of the

Port Committee to deregister plaintiffs is in fact ap-

pealable) should have been referred unmediately to

the Joint Coast Labor Relations Committee, the next

step in the grievance procedure. During the eight-and-
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three quarter months following the filing of the

appeal, Mr. Weir tried to ascertain if and when the

committee and the defendants intended to act on the

appeals of the deregistered men and was informed on

the telephone that the matter was closed, that the

decision of July 23, 1963 was final (R. 32). After

waiting eight-and-three-quarter months, plaintiffs

commenced this action on April 14, 1964. In Decem-

ber, 1964, the Coast Labor Relations Committee

affirmed the deregistrations.

At this point, the Court has no doubt observed that

only one of the fifty-one plaintiffs in this case sub-

mitted an affidavit to the District Court to controvert

the affida^T.ts submitted by defendants setting forth

defendants' version of the deregistration. We note,

however, that the procedure followed by defendants

was uniform as to all alleged violators of the alleged

1963 Rules, the only dift'erence being the specific viola-

tions alleged to have been committed by each plaintiff.

We direct the Court's attention to the Reporier's

Transcript of Proceedings of August 16, 1965, pp.

37-38, the oral argument in the District Court on the

motions to dismiss. At that time, plaintiffs' counsel

made an offer of proof wherein he offered to supply

evidence that the kind of discrimination that was

shown against Mr. Weir, the unfair representation,

could be shown against practically every one of the

plaintiffs, if not all of them. Such an oral offer of

proof by counsel in summary i^roceedings has been

recognized by this Court in determining the existence

of facts indicating hostile discrimination or bad faith
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by a collective bargaining representative in collusion

with an employer. Hardcastle v. Western Greyhound

Lines, 303 F.2d 182, 186-87, fn. 8 (9tli Cir. 1962). The

Court did not imply that making such assertions in

an offer of proof would in and of itself have been

sufficient to warrant a denial of summary judgment.

Unlike the cited case, the plaintiffs in the case at

bench made their offer of proof to corroborate the

detailed affidavit of plaintiff Weir. Under these cir-

cumstances, we submit that the District Court was

required to consider the oral offer of proof ^^dth the

Weir affidavit of plaintiff to determine if there was

sufficient evidence to deny siunmary judgment.

The Weir affidavit also related the hostile environ-

ment concerning B men on the waterfront. The

opposition of the B men was based upon the refusal

of P.M.A. and the imion to advance them to the A
category, combined with the payment of $29,000.00

by the P.M.A. into a fimd whose only beneficiaries

would be the Class A longshoremen registered as of

August 10, 1959 (R. 339-341).

In 1960, the union permitted the B men to elect

three of these numbered as representatives to the

union lExecutive Committee. After these representa-

tives were elected (among them plaintiff Weir), they

were permitted to attend few sessions of the Execu-

tive Board and met with hostility there. One union

official told the B representatives that they were being

watched continuously and that they would l^e deregis-

tered at the first opportunity that presented itself.

Shortly thereafter, two of the B representatives
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were deregistered. Another official told plaintiff

Weir, ''If they don't get you one way, they will an-

other". (R. 341-342). Mr. Weir was also advised in

the office of the President of Local 10, that ''.
. . it

wasn't smart . . ." of plaintiff Weir to distribute on

the waterfront a magazine article critical of the

P.M.A.-I.L.W.U. contract and exploitation of the B
men thereunder (R. 342).

The imequal treatment of B men by the defendants

as compared to the A men is illustrated by the Local

No. 10 Longshore Bulletins which are discussed in the

affidavit (R. 56-57) and submitted as Exhibits I-l

through 1-5 (R. 273-278). These union documents

show that no Class A longshoremen and union mem-
ber was ever deregistered for violations of existing

rules which were more serious than those committed

by plaintiffs. We invite the Court's comparison of the

work records of the A men, as set forth in the ex-

hibits, and the purported work records of plaintiffs

as reported by defendant P.M.A. (R. 91-P—91-S).

2. Exhibits Annexed to the Affidavit of Plaintiff Stanley L. Weir.

Numerous exhibits relevant to this proceeding were

annexed to the Weir affidavit (R. 190-287). We shall

discuss these exhibits only briefly to explain some of

the relevant portions as they apply to the instant con-

troversy. Because of the limitations imposed by 9th

Cir. R. 18(e), we invite the Court's attention to the

entire set of exhibits.

Exhibit A, (R. 191-194.) These are the low-man-out

rules dated 5/27/59, Paragraph 17 thereof provides:
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^'Checks will be made each week and violators

will receive the following penalties:

First offense—30 days off

Second offense—6 months off

Third offense—Cancellation of Registration."

(R. 194).

We note there to be no provision in these rules (or

any other set of rules or regulations submitted to the

District Court) which would authorize the deregis-

tration of any longshoreman for a first offense. As

stated above, these rules were dated 5/27/59. The de-

fendants did not submit an actual copy of any super-

seding rules to the District Court. We also note the

complexity of all the rules governing dispatch which

are set forth in that exhibit.

Exhibit C. (R. 197-213.) This is a decision of

Donald Gibson, Referee for the California Unemploy-

ment Insurance Appeals Board, entitled,
'

' In the Mat-

ter of James V. Carter, et al.. Claimants, Pacific

Mutual Association, Employer." This decision on

claims by many of the plaintiffs for unemployment

compensation following their deregistrations, was

reached after considering nearly 1,700 pages of tran-

script, including several himdred pages of testimony

by representatives of defendants (as related by plain-

tiff Weir, R. 322). The Referee's opmion discussed the

low-man-out rules (Exhibit A to the Weir Affidavit),

and it appears from this discussion that the low-man-

out rules dated 5/27/59 were still in full force and

effect at the time of the deregistration (R. 204-205).

The Referee's opinion also set out what appears to be
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a copy of minutes of a meeting of the Longshore

Labor Relations Committee on July 16, 1963 (sub-

sequent to the deregistrations of Jime 17, 1963) con-

taining the following:

'^The imion submitted the following relative to

the registration and de-registration of Class B
Longshoremen.

1. That all B men who are on appeal and who
have not been promoted solely because of low-

man-out violations shall be given 30 days of as

per contract and promoted to A registration."

(R. 205) (Emphasis added.)

From this portion of the record, we may conclude

that as of July 16, 1963, the imion representatives on

the Port Committee, acting pursuant to instructions

of their membership, voiced the opinion of their union

membership that the only penalty provided in the con-

tract for violators of the low-man-out rules was a

thirty day suspension from work. This would be in

accord with paragraph 17 of the low-man-out rules

dated 5/27/59.

The Referee's opinion goes on to report that the

Port Committee meeting of July 16, 1963, was recessed

until July 19, 1963 when the employers appeared with

their attorney, R. Ernst (R. 205). The employers then

stated their opposition to the imion matters by re-

ferring to ''procedures and rules governing registra-

tion and deregistration previously agreed to by the

parties" (R. 206). Yet the union appeared to be

oblivious to the existence of the previously agreed to

''procedures and rules", for the minutes do not state
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if they admitted or denied the existence of the pro-

cedures and rules referred to by the employers. We
note that the employers did not refer to the date the

alleged procedures and rules were enacted or attempt

to define them, but merely stated that ''[T]he parties

long ago agreed as to what would be good cause for

de-registration" (R. 206).

The Referee found that all plaintiffs (at least those

concerned with that unemployment proceeding),

although delinquent at times with their pro-rata pay-

ments for the cost of the hiring hall, were all current

as of the date consideration was given to them for

reclassification as Class A Longshoremen; that some

errors in low-man-out were because of a rule adopted

by the dispatcher in connection with Sunday work;

and because of lack of knowledge and imderstanding

of the rules and confusion in the minds of plaintiifs

as to the proper hours to be used (R. 209). As for

those plaintiffs charged with lack of availability for

work, in each instance, the referee foimd that the

penalty imposed had been served (R. 209).

We conclude our discussion of this exhibit by re-

ferring the Court to the observations of the Referee

that '^
. . it is inherently impossible to believe that

the claimants herein (plaintiffs) could logically have

been expected to anticipate that their acts would

result in the loss of their employment ... the claim-

ants did not embark on a course of action which they

knew or should have known would result in the loss

of their employment. As a matter of fact, over the

years a pattern of behavior was established which was
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condoned and allowed by the employer, the union and

the Joint Port Labor Relations Committee . . . again,

emphasis must be placed upon the fact that violations

in respect to the working rules or in respect to avail-

ability were considered at the time of occurrence and

penalties were assessed. These penalties being satisfied,

the individuals were continued as Class B Longshore-

men and were dispatched to employment as it arose."

(R. 210).

Following oral argument of the motions to dismiss,

plaintiff's counsel forwarded to the District Court

copies of portions of the transcripts of the hearings

before the California Unemployment Insurance Ap-

peals Board. Plaintiffs pointed out testimony by a

P.M.A. official that the purported 1963 rules under

which plaintiffs were deregistered, were not in written

form, nor in a single set of minutes form (R. 459).

^' These matters were discussed orally" (R. 461). The

P.M.A. official did not know if the oral discussion was

ever reduced to writing (R. 461). The various docu-

ments submitted to the Court by defendants did not

contain a single purported copy of the rules or stand-

ards which plaintiffs allegedly violated. We submit

that the absence of an adequate explanation for this

omission was reason in and of itself for denjdng the

motions for summary judgment. If, as plaintiffs be-

lieve, these standards never in fact existed, the dereg-

istrations of plaintiffs would constitute one of the

most arbitrary abuses of power ever exercised by a

statutory bargaining agent in collusion with the em-

ployer.
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Exhibit F (R. 230-263) is a Decision of the Trial

Examiner of the National Labor Relations Board in

San Francisco. This decision, rendered May 4, 1965,

concerned charges of unfair labor practices brought

against defendants I.L.W.U. Local No. 10 and P.M.A.

by five Class B longshoremen who were deregistered

at the same time as plaintiffs. The charging parties in

the N.L.R.B. proceeding alleged that their deregistra-

tions by defendants, for late payment of their pro-rata

share of the cost of operating the dispatch hall were

in violation of Sections 8 (b) (1) (A) and 8 (a) (1)

of the Labor Management Relations Act, 29 U.S.C.A.

§§ 151 et seq. After a hearing where all parties were

afforded a full opportunity to be heard, examine, and

cross-examine witnesses, adduce evidence, file briefs

and submit oral argument, the Trial Examiner made

findings of fact and conchided that defendants had

committed unfair labor practices. Reinstatement with

back pay was recommended (R. 260-263). The Trial

Examiner relied upon Miranda Fuel Co., Inc., 140

N.L.R.B. 181, enforcement denied suh nom. N.L.R.B.

V. Miranda Fuel Co., Inc., 326 F.2d 172 (2d Cir.

1963), where the National Labor Relations Board ap-

plied the doctrine of Steele v. Louisville & Nashville

R. Co., 323 U.S. 192 (1944) to Board proceedings for

unfair labor practices.

The Trial Examiner's Decision was reversed by the

National Labor Relations Board, Pacific Maritime

Association amd International Longshoremen's and

Warehousemen's Union, Local No. 10 {Johnson Lee),

155 N.L.R.B. No. 117 (1965). The Board decided that



25

the acts of defendants did not constitute unfair labor

practices, although the opinion of the Board did not

discuss the applicability of the Miranda case.

This exhibit was submitted to the District Court by

the plaintiffs to show the discussion of the deregis-

tration proceedings by a second, independent tribunal

(the California Unemployment Insurance Appeals

Board, Exhibits C and D, supra, was the other tribimal

whose discussion of this evidence was submitted by

plaintiff Weir). Both of these tribunals, after exten-

sive evidentiary hearings, found in favor of the dereg-

istered Class B longshoremen on the factual issues

litigated therein. The significance of those factual

findings differed in each case because of the policy of

the specific legislation which was involved. But there

is no escaping the obvious conclusion that the referee's

decisions in the unemployment compensation pro-

ceedings (Exhibits C and D) and the Trial Exam-

iner's Decision (Exhibit F) corroborate, to a large

extent, the statements contained in the Weir affidavit

and plaintiffs' offer of proof. The corroboration sup-

plied by the Trial Examiner's Decision was that

particulars of the cause for deregistration were not

provided and the deregistered men had not been in-

formed of the 1963 deregistration standards at any

time prior to their deregistration, or of any proposed

ground for the action taken against them (R. 237) ;

the Port Committee had not informed any of the men

of the "cause" of deregistration at any time prior to

the hearing, nor did Local No. 10 take the initiative to

infonn them of the basis for the deregistration (R.
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239). The P.M.A. representative on the Port Commit-

tee who testified before the Trial Examiner was ''not-

ably lacking in detail" as to the reasons provided to the

deregistered men (R. 240). Probable error in the rec-

ords of the Port Coimnittee (R. 242) was noted as

was the failure of the notice of July 23, 1963, reaffirm-

ing the deregistrations to provide a specific reason for

the deregistrations (R. 242), and the different treat-

ment afforded to Class A longshoremen by Local No.

10 for the late payment of pro rata from that afforded

to Class B, different treatment not depending upon

any relevant or reasonable distinction (R. 246-247).

The Trial Examiner observed that while Class B men

were deregistered for late payments ranging from $62

to $80, there were about a dozen members of Local

No. 10 (all Class A) each of whom owed substantially

more of their pro-rata shares, some owing hundreds

of dollars and one, listed as in ''jail" being indebted

for $1,014 (R. 245-246) ; "There is no claim by Re-

spondents that any Local 10 member or Class A
registrant had ever been deregistered by the Port

Committee for . . . pro rata shares." (R. 246, fn. 26).

The N.L.R.B. proceedings are germane here be-

cause the defendants urged the proposition on the

couii: below that the plaintiffs' remedy, if any, was to

file unfair labor practice charges with the Board. On

May 17, 1965, in the interim between the Trial Exam-

iner's Decision and the reversal thereof by the

N.L.R.B., most of the plaintiffs in this action filed

unfair labor practice charges against defendants. (R.

128, 129). On June 21, 1965, the Acting Regional Di-
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rector of the Board in San Francisco refused to issue

a complaint by reason of the expiration of the six-

month statute of limitations under Section 10(b) of

the Act (R. 180 B). The decision of the Acting

Regional Director to issue a complaint was affirmed

by the General Counsel of the Board in Washington,

B.C. on September 24, 1965 (R. 499).

In view of the N.L.R.B. case of Johnson Lee, supra,

it is doubtful if the conduct herein alleged comes

within the definition of an unfair labor practice.

C. The Motions to Dismiss the Fourth Amended Complaint Were
Motions for Summary Judgment

On August 16, 1965, the defendants moved to dis-

miss the Fourth Amended Complaint. The motions to

dismiss were based to a large extent upon affidavits

with exhibits attached submitted by defendants. In

opposition, plaintiffs submitted the affidavit of Plain-

tiff Stanley L. Weir, also accompanied by exhibits.

Under Rule 12, if matters outside the pleading are

presented to and not excluded by the Court on a

motion asserting a defense of failure to state a claim

upon which relief can be granted (as here), the

motion is to be treated as one for summary judgment

and disposed of as provided in Rule 56. International

Longshoremen's and Warehousemen's U. v. Kuntz,

334 F.2d 165, 168 (9th Cir. 1964). Under Rule 56,

judgment for the moving party is to be rendered

forthwith if the pleadings and affidavits show that

there is no genuine issue as to any material fact and

that the moving party is entitled to a judgment as a
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matter of law. Plaintiffs contend that the affidavits

and documents submitted by the parties show there

to be genuine issues as to numerous material facts

concerning the reasons for plaintiffs' deregistrations.

D. The Order Dismissing the Fourth Amended Complaint

On August 16, 1965, oral argiunent was held on the

defendants' motions to dismiss the Fourth Amended
Complaint. After taking the matter imder submission,

the District Court, on October 8, dismissed this com-

plaint. The order reads, in pertinent parts, as follows

(R. 500-02) :

'^In a formal order filed on July 20, 1965, this

court stated the grounds for dismissing the Third

Amended Complaint as follows : It appears to this

court 'that it has no jurisdiction over the causes

of action pleaded in the Third Amended Com-
plaint, that exclusive jurisdiction over the alleged

wrongful acts lies in the National Labor Rela-

tions Board, that this Court has no jurisdiction

over the individually-named defendants, that it

has no jurisdiction to issue the requested injunc-

tion due to the Norris-LaGuardia Act, that no

breach of contract is or can be pleaded, that

plaintiffs do not have standing to sue, that the

applicable statute of limitations had expired prior

to the filing of this action, and that plaintiffs,

although given an opportimity to present their

claim to an arbitrator, have failed and refused to

do so . .
.'

''Notwithstanding that the Fourth Amended
Complaint is more artfully drafted than its prede-

cessors, and notwithstanding that the language

and phraseology of the Fourth Amended Com-
plaint are directly inspired by the most recent
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Supreme Court decisions on the subject of § 301

suits, it appears to this court that the underlying

events which give rise to the allegations in the

complaint, and the basic issues to which these

allegations give rise, are identical to, and not dif-

ferent from, the events, allegations and issues

involved in the Third Amended Complaint.

'^Accordingly, It is Hereby Ordered that the

Fourth Amended Complaint be, and the same
hereby is, DISMISSED without leave to amend."

Ill

SPECIFICATION OF ERROR

Plaintiffs contend that it was error for the District

Court to dismiss the Fourth Amended Complaint, in

that the complaint set forth claims upon which relief

could be granted because:

A. Hostile discrimination was alleged;

B. Breach of contract was alleged

;

C. Injunctive relief is proper in this type of

case;

D. Plaintiffs were not required by the collec-

tive bargaining agi^eement to present their claims

to the arbitrator;

E. There was no expiration of any applicable

"statute of limitations" barring relief;

F. The District Court had jurisdiction over

the indi^ddual defendants by reason of pendent

federal jurisdiction.

Gr. There were srenuine issues over material

facts raised by the affidavits.
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IV

ARGUMENT
A. THE "HOSTILE DISCRHKEINATION" CASES

AND INJUNCTIVE RELIEF.

The allegations in the first two counts and the relief

sought by the plaintiffs are similar to those of the

petitioners in Steele v. Louisville & Nashville R. R.

Co., 323 U.S. 192 (1944). Steele was the first in a long

line of decisions clearly providing that individual

members of a bargaining unit have a cause of action

against their exclusive statutory bargaining agent

for breach of the latter's duty to represent all mem-

bers of the bargaining imit fairly and without in-

vidious and hostile discrimination. Because of the

impact of Steele on subsequent decisions and its bear-

ing here, we cite at length from the opinion.

Steele concerned an action in a state court brought

by Negro firemen employed by the defendant rail-

road. The defendant Brotherhood of Locomotive

Firemen and Enginemen, a labor organization, was

the exclusive bargaining representative of the craft

of firemen employed by the railroad as provided

under § 2, Fourth, of the Railway Labor Act, 45

U.S.C. §§ 151 et seq. The majority of the firemen

employed l)y the railroad were white and were mem-

bers of the Brotherhood, while a substantial minority

were Negroes who were excluded from membership.

The plaintiffs alleged that the Brotherhood, pur-

porting to act as the representative of the entire craft

of firemen, without informing the plaintiffs or giving

them opportunity to be heard, served notice upon the
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employer of its desire to amend the existing collective

bargaining agreement in such a manner as to ulti-

mately exclude all Negro firemen from service. New
agreements were entered into between the Brother-

hood and the employer limiting the plaintiffs' employ-

ment opportunities and controlling their seniority

rights. The Negro firemen were not given notice or

opportunity to be heard with respect to either of

these agreements which were put into effect before

their existence was disclosed to them. Id. at 194-196.

White men junior in seniority were placed in jobs

highly desirable in point of wages, hours and other

conditions, while the plaintiffs were deprived of em-

ployment for sixteen days and then assigned to more

arduous, longer and less remimerative work in local

freight service. Id. at 196.

These allegations from Steele are closely analogous

to those in the instant litigation and, with respect to

the last, it is to be recalled that paragraph 21 of the

instant complaint alleges:

"21. That the aforesaid decision was purportedly

made pursuant to an alleged new set of rules

adopted by the defendants jointly a few weeks

prior to the summary notification of the plain-

tiffs of the defendants' decision to deregister

them; that the plaintiffs were at no time notified

or otherwise informed that changes in the rules

were being considered; that the plaintiffs were

at no time notified or otherwise informed that

the adoption of new rules was being contem-

plated; that the plaintiffs were never given an

opportunity to present their point of view, posi-

tion or interest during or preceding the nego-
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tiations leading up to or at the time of the

adoption of the new rules ; that the plaintiffs were
never informed when the new rules were adopted

;

that the plaintiffs were never given notice of the

new rules or a copy thereof prior to being in-

formed of the decision to deregister them."

Chief Justice Stone, speaking for the Coiu't, em-

phasized that when Congress enacted the Railway

Labor Act and authorized a labor union, chosen by

a majority of a craft, to represent the craft, it did not

intend to confer plenary power upon the union to

sacritice the rights of the minority of the craft for

the benefit of its members \vithout imposing on it any

duty to protect the minority. The Court pointed out

that since the plaintiffs were neither members of the

Brotherhood nor eligible for membership, the au-

thority of the union to act for them was derived not

from their action or consent, but wholly from the

command of the (Railway Labor) Act. Id. at 199.

''The purpose of providing for a representative

is to seciu'e those benefits for those who are rep-

resented and not to deprive them or any of them

of the benefits of collective bargaining for the

advantage of the representative or those members
of the craft who selected it." Id. at 201.

"Once a craft or class has designated its repre-

sentative, such representative is responsible under

the law to act for all emj)loyees within the craft

or class, those who are not members of the rep-

resented organization, as well as those who are

members." Id. at 201.

"Unless the labor imion representing a craft

owes some duty to represent non-union members
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of the craft, at least to the extent of not dis-

criminating against them as such in the contracts

which it makes as their representative, the mi-

nority would be left with no means of protect-

ing their interests or, indeed, their right to earn

a livelihood by pursuing the occupation in which
they are employed. . . . The fair interpretation

of the statutory language is that the organization

chosen to represent a craft is to represent all its

members, the majority as well as the minority,

and it is to act for and not against those whom,
it represents. It is a principle of general appli-

cation that the exercise of a granted power to act

in behalf of others involves the assumption

toward them of a duty to exercise the power in

their interest and behalf, and that such a grant

of power will not be deemed to dispense with all

duty toward those for who it is exercised imless

so expressed." Id. at 201-202. (Emphasis added.)

The opinion then continues and in language which

has often been repeated, but which warrants repe-

tition again, said:

"We think the Railway La])or Act imposes upon
the statutory representative of a craft at least

as exacting a duty to protect equally the interests

of the members of the craft as the Constitution

imposes upon a legislature to give equal protec-

tion to the interests of those for w^hom it

legislates. Congress has seen fit to clothe the bar-

gaining representative with powers comparable

to those possessed by a legislative body both to

create and restrict the rights of those whom it

represents, cf. J. I. Case Co. v. National Labor

Relations Board, supra, 321 U.S. 335, 64 S. Ct.

579, but it has also imposed on the representative
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a corresponding duty. We hold that the language

of the Act to which we have referred, . . . read

in the light of the purposes of the Act, expresses

the ami of Congress to impose on the bargaining

representative of a craft or class of employees

the duty to exercise fairly the power conferred

uiDon it in behalf of all those for whom it acts

without hostile discrimination against them."

(323 U.S. at 202-203.)

Mr. Chief Justice Stone observed that the duty of

fair representation as defined above with its emphasis

on the affirmative constitutional duty of the exclusive

])argaining representative to protect the rights of the

minority did not prevent the imion from making

decisions in good faith which were based on relevant

differences, but that '

' the statutory power to represent

a craft and to make contracts as to Avages, hours and

working conditions does not include the authority to

make among members of the craft discrimination not

based on such relevant differences." (323 U.S. at 203.)

The bargaining representative, he fiu-ther observed,

was not authorized to make distinctions based upon

''irrelevant and invidious" considerations. Moreover,

said Mr. Justice Stone in dealing ^vith the matter

which lies at the very core of the instant litigation,

that:

"So long as a labor union assumes to act as the

statutory representative of a craft, it cannot

rightly refuse to perform the duty, which is in-

separable from the power of representation con-

ferred upon it, to represent the entire member-

ship of the craft. While the statute does not

deny to such a bargaining labor organization the
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right to determine eligibility to its membership,

it does require the union, in collective bargaining

and in making contracts with the carrier, to rep-

resent non-union or "minority union members of

the craft without hostile discrimination, fairly,

impartially, and in good faith. Wherever neces-

sary to that end, the union is required to consider

requests of non-union members of the craft and

expressions of their views tvith respect to col-

lective bargaining tvith the employer and to give

to them notice of and opportunity for hearing

upon its proposed action." Id. at 204. (Emphasis

added.)

There are two final aspects to the Steele case which

are important with respect to the instant litigation.

The Steele complaint prayed for the following re-

lief : an injmiction against enforcement of the agree-

ments made between the Railroad and the Brother-

hood; for an injunction against the Brotherhood and

its agents from purporting to act as representatives

of the plaintiffs and others similarly situated imder

the Railway Labor Act, so long as the discrimination

continued and so long as it refused to give the plain-

tiffs notice and hearing with respect to proposals

affecting their interests; for a declaratory judgment

as to their rights; and for an award of damages

against the Brotherhood for its wrongful conduct. 323

U.S. at 197. The defendants argued that the plaintiff

had a duty to take his complaint to the Adjustment

Board. The United States Supreme Court held the

argument to be without merit saying ''that Board

could not give the entire relief here sought" and that,
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therefore, it could, not ''say that a hearing, if avail-

able, before either of these tribunals would constitute

an adequate administrative remedy."

Furthermore, said the Supreme Court, in the ab-

sence of any available administrative remedy—that is

an adequate remedy, a remedy that would give the

entire relief sought, a remedy which would not mu-

tilate the comprehensive relief of equity—''the right

here asserted, to a remedy for breach of the statutory

duty of the bargaining representative to represent

and act for the members of a craft, is of judicial cog-

nizance. That right would be sacrificed or obliterated

if it were without the remedy which courts can give

for breach of such a duty or obligation and which it

is their duty to give in cases in which they have juris-

diction." Moreover, the Supreme Court added that it

could not "say . . . that resort to such proceedings in

order to secure a possible administrative remedy . . .

is prerequisite to relief in equity."

The Supreme Court concluded that the breach of

duty complained of in the Steele case "contemplates

resort to the usual judicial remedies of injunction

and award of damages when appropriate for the

breach of that duty." In this connection it is apposite

to observe that the Supreme Court at pages 203-204

had held

:

"The representative which thus discriminates

may be enjoined from so doing, and its members
may be enjoined from taking the benefit of such

discriminatory action. No more is the Railroad

bound by or entitled to take the benefit of a con-

tract which the bargaining representative is pro-
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hibited by the statute from making. In both cases

the right asserted, which is derived from the

duty imposed by the statute on the bargaining

representative, is a federal right implied from the

statute and the policy which it has adopted. It

is the federal statute which condemns as unlaw-

ful the Brotherhood's conduct. 'The extent and
nature of the legal consequences of their condem-
nation, though left by the statute to judicial de-

termination, are nevertheless to be derived from
it and the federal policy which it has adopted.'

Deitrick v. Greaney, 309 U.S. 190, 200, 201, 60

S.Ct. 480, 485, 84 L. Ed. 694 . . .". 323 U.S. at

203-204.

The possible distinctions between Steele and the

case at bench have been obviated by subsequent de-

cisions. Steele arose in a state Court, but its compan-

ion case, Tunstall v. BrotherJwod, 323 U.S. 210 (1944)

held that similar claims could be considered by the

Federal District Courts by reason of jurisdiction

conferred by 28 U.S.C.A. §41(8) (now 28 U.S.C.A.

§ 1337) as a case arising under a federal law regu-

lating commerce. 323 U.S. at 213. The Steele case

made judicially cognizable unfair representation in

the negotiation and execution of collective agreements.

The Tunstall case carried the logic one step further.

It made imfair representation in the administration

of a collective agreement judicially cognizable and,

like the Steele case, provided that the remedy be both

injunctive and monetary.

Decided simultaneously with Steele and Tunstall

was Wallace Corporation v. National Labor Relations
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Board, 323 U.S. 248, wherein the concepts of unfair

representation were applied to the National Labor Re-

lations Act:

''The duties of a bargaining agent selected under

the terms of the Act extend bej^ond the mere

representation of the interests of its own group

members. By its selection as bargaining repre-

sentative, it has become the agent of all the em-

ployees, charged with the responsibility of

representing their interests fairly and impar-

tially. Othermse, employees who are not mem-
bers of a selected imion at the time it is chosen

by the majority would be left without adequate

representation." 323 U.S. 255-256.

In American Commimications Associations v. Douds,

339 U.S. 382 (1950), the Supreme Coiu^ relying on

the Steele, Ttinstall and other similar cases, said:

"Under the statutory scheme, unions which be-

come collective bargaining representatives for

groups of employees often represent not only

members of the imion l)ut non-imion workers or

members of other unions as well. Because of the

necessity to have strong unions to bargain on

equal tenns Avith strong employers, indi^i-dual

employees are required by law to sacrifice rights

which, in some cases, are valuable to them. See

J. I. Case Co. v. National Labor Relations Board,

1944, 321 U.S. 322, 64 S.Ct. 576, 88 L.Ed. 762.

The loss of individual rights for the greater bene-

fit of the group results in a tremendous increase

in the power of the representative of the group

—the union. But power is never without re-

sponsibility. And when authonty derives in part

from Government's thumb on the scales, the exer-



39

cise of that power hy private persons becomes
closely akin, in some respects, to its exercise hy
Government itself." 339 U.S. at 401-402. (Em-
phasis added.)

Subsequently, in 1952 the Supreme Court had

before it a case involving a factual pattern consider-

ably different from that in the Steele case, but it held

that nevertheless the principles enunciated in the

Steele case would govern: BrotherJiood of Railroad

Trainmen v. Hotvard, 343 U.S. 768.

In the Howard case the white brakemen were or-

ganized in a union which entered into an agreement

with the railroad the ultimate effect of which would

be to force the replacement of Negro ''porters" who
were actually doing the work of brakemen by white

employees. The Negro "porters" were organized in

a separate union of their own. The Supreme Court

]3ointed out that it was argued by the defendant

Brotherhood that it "owed no duty at all to refrain

from using its statutory bargaining power so as to

abolish the jobs of the colored porters and drive them

from the railroads". The Supreme Court held the

argument to be unsoimd and held that even though

the Negro porters were organized in a separate union

of their own there had, nevertheless, been a breach of

duty by the defendant Brotherhood. In the course of

its opinion the Supreme Court said:

"Here, as in the Steele case, colored workers

must look to a judicial remedy to prevent the

sacrifice or obliteration of their rights under the

Act. For no adequate administrative remedy can
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be afforded by the National Railroad Adjustment

or Mediation Board. . . . This dispute involves

the validity of the contract, not its meaning. . . .

Our conclusion is that the District Court has

jurisdiction and power to issue necessary injunc-

tive orders notwithstanding the provisions of the

Norris-LaGuardia Act. We need add nothing to

what was said about inapplicability of that Act in

the Steele case and in Graham v. Brotherhood of

Firemen, 338 U.S. 232, 239-240, 70 S.Ct. 14, 18,

94 L.Ed. 22.

'^ Bargaining agents who enjoy the advantages

of the Railway Labor Act's provisions must exe-

cute their trust without lawless invasions of the

rights of other workers. . . . On remand, the Dis-

trict Court should permanently enjoin the Rail-

road and the Brotherhood from the use of the

contract or any other similar discriminatory bar-

gaining device to oust the train porters from
their jobs." (pp. 774-775.)

In Conley v. Gibson, 355 U.S. 41 (1957), the Su-

jDreme Court dealt with still another of the series of

cases predicated on discrimination mider the Rail-

way Labor Act. In that case NegTo employees, com-

plaining that their collective bargaining representative

refused and neglected to furnish them with fair

representation, sought a declaratory judgment, an

injunction and damages. The Supreme Court sum-

marized their complaint as follows:

"A contract existed between the L^nion and the

Railroad which gave the employees in the bar-

gaining imit certain protection from discharge

and loss of seniority. In May, 1954, the Railroad
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purported to abolish 45 jobs held by petitioners

or other Negroes all of whom were either dis-

charged or demoted. In truth the 45 jobs were
not abolished at all but instead filled by whites

as the Negroes were ousted, except for a few in-

stances where Negroes were rehired to fill their

old jobs but with loss of seniority. Despite re-

peated pleas by petitioners, the Union, acting

according to plan, did nothing to protect them
against these discriminatory discharges and re-

fused to give them protection comparable to that

given white employees. The complaint then went
on to allege that the Union had failed in general

to represent Negro employees equally and in good
faith. It charged that such discrimination con-

stituted a violation of petitioners' right under the

Railway Labor Act to fair representation from
their bargaining agent."

The Supreme Court after pointing out that the

Conley case was another in the series beginning with

Steele v. Louisville cfc Nashville R. Co., in which it

had "emphatically and repeatedly ruled that an ex-

clusive bargaining agent imder the Railway Labor

Act is obligated to represent all employees in the

bargaining imit fairly and without discrimination

because of race and has held that the Courts have

power to protect employees against such in^ddious

discrimination," went on to write:
'

' The respondents point to the fact that under the

Railway Labor Act aggrieved employees can file

their own grievances with the Adjustment Board
or sue the employer for breach of contract.

Grranting this, it still furnishes no sanction for

the Union's alleged discrimination in refusing to
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represent petitioners. The Railway Labor Act in

an attempt to aid collective action by employees,

conferred great power and protection on the bar-

gaining agent chosen by a majority of them. As
individuals or small groups the employees cannot

begin to possess the bargaining power of their

representatives in negotiating with the employer

or in presenting their grievances to him. Nor
may a minority choose another agent to bargain

in their behalf. We need not pass on the Union's

claim that it was obliged to handle any grievances

at all because we are clear that once it undertook

to bargain or present grievances for some of the

employees it represented it could not refuse to

take similar action in good faith for other em-

ployees just because they were Negroes."

In Gainey v. Brotherhood of Railway and Steam-

ship Clerks, 313 F. 2d 318, 322-323 (3rd Cir. 1963),

cert, denied, 363 U.S. 811, the Court discussed the

Steele rule in detail:

''The Steele rule is that a union which possesses

the power to act for all employees of a bargain-

ing imit has the corresponding duty to represent

all the members of the unit fairly, impartially,

and in good faith, without 'hostile discrimination'

against any of them. Although originally em-

l^loyed in racial discrimination problems arising

under the Railway Labor Act, the x:>rotection

afforded by this doctrine has since been extended

to encompass all forms of hostile discrimination.

See Ford Motor Company v. Huffman, 345

U.S. 330 (1952) ; Mount v. Grand International

Brotherhood of Locomotive Engineers, 226 F. 2d

604 (6 Cir. 1955), cert, denied, 350 U.S. 697;
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Cunningham v. Erie R.R., 266 F. 2d 411 (2 Cir.

1959) ; Hardcastle v. Western Greyhound Lines,

303 F. 2(i 182 (9 Cir. 1962).

^'In order to come within its ambit, the complaint
before us must have more than conclusory state-

ments alleging discrimination. In particular,

plaintiffs must make a showing that the action

or inaction of the statutory representative com-
plained of was motivated by bad faith, for the

gravamen of the rule is 'hostile discrimination',

an allegation that certain conduct of the brother-

hood or a condition permitted to exist by it is

'invidious' and 'discriminatory' mthout a con-

comitant identification of lack of good faith,

will not set forth a claim sufficient to call for the

use of the Steele doctrine. Hardcastle v. Western
Greyhound Lines, supra at 185-86; Colbert v.

Brotherhood of BaUwcvy Trainmen, 206 F. 2d 9,

12 (9 Cir. 1953)."

The Third Circuit upheld the dismissal of the com-

plaint because of the failure of the plaintiffs to allege

that there was not a good faith effort on the part of

the Brotherhood to alleviate the disparity in wage

rates, and that the allegations of the Brotherhood's

bad faith, hostile discrimination, were at most il-

lusory. 313 F. 2d at 323.

The Court in Gainey, further summarized the three

broad categories of cases applying the Steele doc-

trine, 313 F. 2d at 324:

" (1) racial discrimination dealing with a patent

disregard and sacrifice of job opportunities and
seniority rights of Negro employees for the sole

purpose of benefiting white employees ; e.g., Steele
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V. Louisville and N. R.R. Co., supra; Graham v.

Brotherhood of Locomotive Firemeyi, 338 U.S.

232 (1949); Conley v. Gibson, supra;

(2) involving the arbitrary sacrifice of a group

of employees' rights in favor of another stronger

or more politically favored group, often in direct

violation of established union practice, e.g., Ferro

V. Railway Express Agency, Inc., 296 F. 2d 847

(2 Cir. 1961) ; Mount v. Grand International

Brotherhood of Locomotive Engineers, supra;

Hargrove v. Brotherhood of Locomotive Engi-

neers, 116 F. Supp. 3 (D.D.C. 1953) ; and

(3) discriminatoiy measures taken against an

individual which sacrificed his rights for hostile

and improper reasons, e.g., Cunningham v. Erie

R. R. supra; Brody v. Trans World Airlines,

Inc., 174 F. Supp. 360 (D. Del. 1959) ; see also

BoJuinnon v. Reading Company, 168 F. Supp.

662 (E.D. Pa. 1958). The common thread run-

ning throughout these opinions is the improper,

usually bad faith, motivation for the course

taken. That essential element is not present in the

complaint or its collateral papers. Plaintiffs have

no cause of action without it."

The Steele rule is not limited to cases concerning

racial discrimination. Although originally employed

in racial discrimination problems arising under the

Railway Labor Act, the protection afforded by this

doctrine has since been extended to cover all forms

of hostile discrimination. Mount v. Grand Internar-

tional Brotherhood of Locomotive Engineers, 226 F.

2d 604 (6th Cir. 1955), cert, deeded, 350 U.S. 697;

Cunningham v. Erie R. R., 266 F. 2d 411 (2nd Cir.
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1959) ; includmg industries covered by the Labor

Management Relations Act. Ford Motor Co. v. Huff-

man, 345 U.S. 330, 337 (1953) ; Hardcastle v. Western

Greyhound Lines, 303 F. 2d 182 (9th Cir. 1962);

Rumhaugh v. Winifrede Railroad Company, 331 F.

2d 530, 534 (4th Cir. 1964) ; Syres v. Oilworkers In-

ternational Union, 350 U.S. 892, reversing 223 F. 2d

739; Humphrey v. Moore, 375 U.S. 335, 356-358 (1964)

(see footnote 6 and concurring opinions of Justices

Groldberg, Brennan, Douglas and Harlan).

In the Syres case the United States Supreme Court

without even bothering to write an opinion but simply

enumerating the Steele line of cases reversed a judg-

ment for the defendant in the Circuit Court and

ordered further proceedings in the trial Court where

individual employees had brought an action against

their exclusive bargaining agent and their employer,

and in which they sought to enjoin the defendants

and to declare void a collective bargaining agreement

which violated the duty of fair representation. The

Supreme Court did this in the face of strenuous ob-

jection to the effect that the employees should have

brought their com^olaint before the National Labor

Relations Board.

(1) Pleading" "Hostile Discrimination".

In subsequent litigation between the parties in the

Gainey case in the District Court, Gainey v. Brother-

hood of Railway and Steamship Clerks, etc., 230 F.

Supp. 678 (E.D. Pa. 1964), the Court held that the

plaintiffs properly stated a cause of action for "hos-
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tile discrimination", mth the following allegations

with regard to hostility:

"XV. The defendant union, contrary to the

Railway Labor Act, is hostile toward the mem-
bership of the Philadelphia locals, where the bulk

of the herein tallymen (plaintiffs) are located,

because of the latter's opposition toward the

General Chairman and the staff of the union's

System Board and the International President

and the staff of the Grand Lodge of the union."

230 F. Supp. at 682.

With regard to discrimination, the plaintiffs alleged

that the railroad and union:

'^
. . acting individually and in concert by acts

of omission and commission designed to discrimi-

nate against Eastern Region Talleymen so that

their pay scales would be approximately twenty-

five dollars a month less than talleymen employed

in the Central Region of the carrier; and this

discrimination was agreed upon as a means of

punishing the plaintiffs and other members of

the defendant union in the Eastern Region for

their oj^position to the Union leadershij) . .
."

230 F. Supp. at 682.

The Court held that the complaint contained a plain

statement which gave the defendants a fair notice of

the plaintiffs' claim and the grounds upon which it

rested, that the defendants should answer and invoke

discovery procedures. 230 F. Supp. at 682.

With regard to the requirements of pleading "hos-

tile discrimination", see also ConJey v. Gibson, 355

U.S. 41, 43, where the following allegations were held
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to be sufficient; that the Local was the designated

bargaining agent under the Railway Labor Act for

the petitioner's bargaining unit; that a contract

existed between the miion and the Railroad which

gave employees in the bargaining unit certain pro-

tection from discharge and loss of seniority; that the

Railroad purported to abolish jobs held by petitioners

or other Negroes, all of whom were either discharged

or demoted; that these jobs were not abolished but

were filled by whites ; that the union, acting according

to plan, did nothing to protect the petitioners against

these discriminatory discharges, although it was re-

quested to intervene on their behalf. The complaint

then went on to allege that the union had failed in

general to represent Negro employees equally and in

good faith, and charged that such discrimination con-

stituted a violation of petitioners' rights under the

Railway Labor Act to fair representation from their

bargaining agent. The complaint concluded by asking

for relief in the nature of declaratory judgment, in-

junction and damages.

The aforementioned allegations were held by the

Court in Conley v. Gibson, supra, to adequately set

forth a claim upon which relief could be granted

under the general principles laid down in the Steele,

Graliam* and Howard cases. 355 L^.S. at 45. The Court

stated the general federal practice of appraising a

complaint, i.e., that a complaint should not be dis-

missed for failure to state a claim imless it appears

beyond doubt that the plaintiff can prove no set of

*Graham v. Brotherhood of Locomotive Firemen, 338 U.S. 232
(1949).
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facts in support of his claim which would entitle him

to relief. 355 U.S. at 45-46. The Court held that if

the aforementioned allegations were proven, there had

been a manifest breach of the Union's statutory duty

to represent fairly and without hostile discrimination

all of the employees in the bargaining unit. 355 U.S.

at 46. The Court further held that
'

' . . . collective bargaining is a continuing process.

Among other things, it involves day-to-day ad-

justments in the contract and other working

rules, resolution of new problems not covered by
existing agreements, and the protection of em-

ployee rights already secured by contract. The
bargaining representative can no more imfairly

discriminate in carrying out these functions than

it can in negotiating a collective agreement. A
contract may be fair and impartial on its face,

yet administered in such a way, with the active

or tacit consent of the Union, as to be flagTantly

discriminatory against some members of the bar-

gaining miit." 355 U.S. at 46.

The defendants in Conley v. Gibson argued, as did

the defendants in the instant case, that the complaint

failed to set forth specific facts to support its general

allegations of discrimination. In answer to this con-

tention, the Court cited Fed. R. Civ. Proc. 8(a)(2)

and said:

"To the contrary, all the Rules require is 'a

short and plain statement of the claim' that will

give the defendant fair notice of what the plain-

tiff's claim is and the grounds upon which it

rests. The illustrative forms appended to the

Rules plainly demonstrate this. Such simplified
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^notice pleading' is made possible bj the liberal

opportunity for discovery and the other pre-

trial procedures established by the Rules to dis-

close more precisely the basis of both claim and
defense and to define more narrowly the disputed

facts and issues. Following the simple guide of

Rule 8(b) that 'all pleadings shall be so con-

strued as to do substantial justice', we have no
doubt that petitioners' complaint adequately set

forth a claim and gave the respondents fair notice

of its basis. The Federal Rules reject the ap-

proach that pleading is a game of skill in which
one misstep by counsel may be decisive to the

outcome and accept the principle that the purpose

of pleading is to facilitate a proper decision on
the merits. Cf. Maty v. Grasselli Chemical Com-
pany, 303 U.S. 197." 355 U.S. at 47-48.

We believe that the rules of pleading summarized

in Conley v. Gibson are applicable to the case at

bench, where defendants asserted in their motions

that plaintiffs have not xoroperly alleged ''hostile dis-

crimination". The complaint and the affidavit of plain-

tiff Stanley Weir certainly make a prima facie

showing of "hostile discrimination" sufficient to bring

this case within the Steele doctrine. In any event, the

defendants could have moved for a "more definite

statement" under Rule 12(e), if they believed the

complaint to be vague or ambiguous, a procedure to

which they resorted a number of times to the com-

plaints filed by plaintiffs' former counsel.

"In some instances, relief in the courts has

been denied because charges of discrimination

have either not been made or have clearly been
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unwarranted (citations), but where a good faith

allegation of discrimination is made, specific facts

in support of the general allegations need not be

set forth and a court may not dismiss the suit

for want of jurisdiction." Haley v. Childers, 314

F. 2d 610, 616 (8th Cir. 1963).

Chief Judge Sobeloff of the Fourth Circuit dis-

cussed the principles of pleading "hostile discrimina-

tion" in recent cases arising under the Railway Labor

Act:

"As this court recently had occasion to say, *(i)t

is well established that, imder both the Railway

Labor Act and the National Labor Relations

Act, 29 L'.S.C.A. Section 151 et seq., a bargaining

agent must fairly and \^T.thout discrimination

represent all employees in the bargaining unit,

and that employees discriminatorily treated have

recourse to the federal courts,' Hosfetler v.

Brotherhood of Railroad Traiyimen, 287 F. 2d

457, 458 (4 Cir. 1961), cert, deyiied, 368 U.S.

955. Characterized as the duty of fair represen-

tation, the bargaining agent's obligation arises

mider the federal labor acts.

"Professor Summers has observed: 'The source

of the imion's duty to the individual is . . . its

statutoiy power to bargain and make binding

agreements which in fact govern the indi-

vidual's emplojnnent.'* Initially formulated in

class actions involving racial discrimination in

the negotiation of collective bargaining agree-

*Sunimers, "Collective Power and Individual Rights in the

Collective Agreement—A Comparison of Swedish and, American

Law," 72 Yale L.J. 421, 432 (1963).
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ments, the duty of fair representation has been

held to extend as well to the administration of

collective bargaining agreements." TJiompson v.

Brotherhood of Sleeping Car Porters, 316 F. 2d

191,197 (4Cir. 1963).

''.
. . it appears necessary to pursue only one

line of inquiry to resolve the questions of 'in-

vidious discrimination'; 'reasonableness', 'good

faith and honesty' : Did the plaintiff show that he

received different or substantially sub-standard

representation at the hands of the Brotherhood?
If so, was it because of some improper reason,

such as his unsatisfactory union status? Did this

treatment cause him injury? If the answers of

the trier of fact to the three questions are in the

affirmative, the plaintiff is entitled to relief."

Id. at 200.

"While it is not always appropriate to transplant

common law concepts to the field of labor rela-

tions, it is plain that in the Supreme Court's view

the federal statutory duty of fair representation

is not unlike a common law fiduciary obligation."

Id. at 201.

See also

:

Rumhaugh v. Winifrede Railroad Company,

331 F. 2d 530, 533 (4th Cir. 1964)

:

"Since the landmark case of Steele v. Louisville

and Nashville R. R. (citation), the principle has

become imchallengeable that the federal courts

have subject matter jurisdiction to enforce the

judicially-created duty imposed upon bargaining

agents to represent all employees in the bar-

gaining miit fairly and without racial discrimi-

nation."
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(2) Ninth Circuit Cases

In the Ninth Circuit, three reported cases have

discussed "hostile discrimination". Hardcastle v.

Western Greyhound Lines, 303 F. 2d 182 (9th Cir.

1962), cert, denied, 371 U.S. 920, was an action by a

number of employees who sought declaratory relief

and an injunction, alleging that they w^ere unlawfully

deprived of certain seniority rights. It was alleged

that after a merger of a niunber of bus lines, seniority

was changed from a division basis to a system basis,

resulting in a loss of divisional seniority for plaintiffs.

Plaintiffs asserted that the new agreement, retro-

actively affecting their seniority, "arbitrarily, mi-

fairly and capriciously" deprived them of their se-

niority rights. Plaintiffs further alleged that they

were "discriminated against" and that the action by

defendants was "unreasonable". Unlike the case at

bench, the plaintiffs in Hardcastle did not allege the

invalidity of the new agreement concerning seniority.

This Court upheld the dismissal of the Complaint

]}ecause of a failure to allege a bad faith motive, an

intent to hostilely discriminate against a portion of

the union's membership. 303 F. 2d at 185. We believe

that the allegations set forth in the affida^dt of plain-

tiff Weir make a prima facie showing of "bad faith"

and an intent to hostilely discriminate against a

portion of the "bargaining unit". If the union repre-

sentatives on the Port Committee weighed the

relative advantages and disadvantages of different

proposals in good faith and concluded that the plain-

tiffs should not have been promoted to Class "A"
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and should be deregistered from the ''B" Hst, then

such facts would be a defense, e.g., Ford Motor Co. v.

Huffman, supra, 345 U.S. at 337-338, and should be

determined after a trial on the merits, rather than

in a summary proceeding.

We note that this Court determined that the plain-

tiffs in Hardcastle

"have done nothing more than present facts

showing dissatisfaction with a result adopted by
a majority of the imion of which the appellants

are members. That portions of an electorate will

be dissatisfied with the result of an election is

a fact inherent in the democratic process and
the principle of majority rule." Id. at 187.

In the instant case, plaintiffs have alleged more than

"dissatisfaction with a result adopted by a majority

of the imion." The obvious distinction, of course, is

that plaintiffs in the case at bench were not members

of the imion and had no control over union policies,

a situation similar to that of the plaintiffs in Steele.

In addition, the plaintiffs in this case, as those in

Steele, had no opportunity to be heard concerning

the adoption of the new rules under which they were

deregistered, and throughout the gTievance procedure

they were not advised of the specific nature of the

"cause" of their deregistrations (as required by the

Rules) and given an opportunity to defend them-

selves. The complaining parties in Hardcastle pre-

sented no facts in their offer of proof to the trial

Court from which the Court could infer bad faith or

hostile discrimination. In fact, the parties entered
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into a stipulation of facts showing there was a ra-

tional basis for the selection of the date of commence-

ment of seniority. 303 F. 2d at 188. The allegations

of the plaintiffs here and in the affidavit of plaintiff

Weir are replete with charges of bad faith and

hostile discrimination.

In International Longshoremen's <£• Warehouse-

men's U. V. Kuntz, 334 F. 2d 165 (9th Cir. 1964), this

Court recognized that jurisdiction in the District

Court vests under § 301 in circumstances where a bar-

gaining representative has violated its duty of fair

representation pursuant to a contract.

''As the concurrence of Justice Goldberg served

to emphasize [Humphrey v. Moo7^e, 375 U.S. 335,

351-359], in certain circumstances actions for

breach of a bargaining representative's duty of

fair representation [see Steele v. Louisville d;

Nashville Railroad Co., 323 U.S. 192 (1944)]

may be laid imder § 301 if a sufficient connection

between the contract and breach of duty is shown.

375 U.S. at 343. Thus, for example, if the action

complained of is taken pursuant to or imple-

mented by the contract (as here) jurisdiction may
vest under § 301." Id. at 168.

In the case at bench, the second count alleges the

administration of the contract by defendants in such

a manner as to ^dolate the duty of the union

defendants to fairly represent the plaintiffs, with the

rationale of Humphrey v. Moore, supra, and Inter-

national Longshoremen's db Warehousemen's U. v.

Kuntz, supra. We believe that the allegations of the

Fourth Amended Complaint, considered with the affi-
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davit of plaintiff Weir, establish "a bad faith motive,

an intent to hostility discriminate" on the part of de-

fendants. International Longshoremen's <& Ware-

housemen's Unioyi v. Kunts, supra, at 171.

In Alexander v. Pacific Maritime Association, 314

F. 2d 690 (9th Cir. 1963), this Court held the Na-

tional Labor Relations Board had exclusive jurisdic-

tion over allegations that the plaintiffs' imion and

employer discriminated against non-union members

of the bargaining unit in favor of union members.

The discrimination took the form of dis]3ensing em-

ployment and employment benefits under the collective

bargaining agreement. The Alexander case was de-

cided after the Supreme Court decision of Smith v.

Evening News, 371 U.S. 195 (1962), and this Court

reversed so that the plaintiffs might amend their

pleadings to allege breach of contract. Id. at 694-95.

The Alexander case was decided prior to Humphrey
V. Moore, supra, and therefore did not discuss the re-

lationship between the hostile discrimination cases

and the breach of contract cases. The subsequent

Ninth Circuit holding in International Longshore-

men's dc Warehousemen's U. v. Kuntz, supra at 168,

did discuss the Humphrey v. Moore case and reached

a conclusion contrary to that of Alexander. We sub-

mit that the holding of Alexander concerning juris-

diction of the National Labor Relations Board is no

longer valid in light of the subsequent decisions in

Humphrey v. Moore and ILWTJ v. Kuntz.
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B. THE BREACH OF CONTRACT CASES AND §301

''The Supreme Court has all but sounded the

death knell of the theory of exclusive NLRB
jurisdiction in cases arising under section 301

of the Labor-Management Relations Act."

Carey v. General Electric Company, 315 F. 2d 499,

508 (2 Cir. 1963). See: Smith v. Evening News Assn.,

371 U.S. 195 (1962) ; Atkinson v. Sinclair Refining

Co., 370 U.S. 238, 245 n. 5 (1962) ; Local 174, Team-

sters V. Lucas Flour Co., 369 U.S. 95, 101 n. 9 (1962) ;

Bowd Box Co. V. Courtney, 368 U.S. 502, 513 (1962).

Prior to the Supreme Court's decision of Smith v.

Evening News Assn., 371 U.S. 195 (1962), certain ac-

tivities arguably constituting unfair labor practices

were held to be within the exclusive jurisdiction of

the National Labor Relations Board. E.g. San Biego

Building Trades Council v. Garmon, 359 U.S. 236

(1959). The Gaymon type situation was one where

state courts attempted to adjudicate controversies

which ''arguably" fell within the jurisdiction of the

Boai'd.

The Garmon rule was modified in Local 174, Team-

sters V. Lucas Flour Co., 369 U.S. 95 (1962) and

Bowd Box Co. V. Courtney, 368 U.S. 502 (1962),

where the Court held that state courts were not di-

vested of jurisdiction over suits for violation of col-

lective bargaining agreements by §301. The scope of

§301 was further expanded in Smith v. Evening News

Association, 371 U.S. 195 (1962).
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In the Smith case the plaintiff, a member of a

striking imion, brought an action against his em-

ployer for breach of the collective bargaining agree-

ment, alleging that the defendant employer, during

the course of the strike, did not permit him to report

for work although he was ready, willing and able to

to do so, while it permitted other categories of non-

imion employees, employees not covered by the collec-

tive bargaining agreement, to do so even though there

actually was no work available for them. The defend-

ant refused to pay full wages to the plaintiff while

making such payments to the non-imion employees.

The claimed violation of the collective bargaining

agreement was with respect to the clause prohibiting

"discrimmation against any employee because of his

membership or activity" in the imion. The action

was brought in a state couri (Michigan) which dis-

missed "for want of jurisdiction on the ground that

the allegations, i£ true, would make out an unfair

labor practice under the National Labor Relations

Act and hence the subject matter was within the ex-

clusive jurisdiction of the National Labor Relations

Board." The Michigan Supreme Court affirmed, 362

Mich. 350, in reliance upon San Diego Building

Trades Council v. Garmon, 359 U.S. 236; Garner v.

Teamsters, etc. Union, 346 U.S. 485; and Weher v.

Anheuser Buscli, 348 U.S. 468. The Supreme Court

reversed and in doing so thereby disposed of the con-

tentions of the defendants in tliis litigation not only

with respect to the contention that this Court is with-

out jurisdiction but, likewise, with respect to the con-
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tention that the exclusive jurisdiction is Avith the Na-

tional Labor Relations Board. The Supreme Court

held that jurisdiction was concurrent—that the ac-

ceptance of jurisdiction by the one did not preclude

the jurisdiction of the other and it went on to point

out that the National Labor Relations Board was

itself in accord mth that conclusion (371 L^.S., at

198). Mr. Justice White, writing for the Court,

stressed that "Section 301 is not to be given a nar-

row reading" (371 U.S., at 199), and said:

''Lucas Flour and Dowd Box, as well as the later

Atkinson v. Sinclair Refining Co., 370 U.S. 238,

82 S.Ct. 1318, 8 L.Ed. 2d 462, were suits upon col-

lective bargaining contracts brought or held to

arise imder Sec. 301 of the Labor Management
Relations Act and in these cases the jurisdiction

of the courts was sustained although it was seri-

ously urged that the conduct involved was argu-

ably protected or prohibited by the National

Labor Relations Act and therefore wdthin the

exclusive jurisdiction of the National Labor Re-

lations Board. In Lucas Flour as well as in Atkin-

son the Court expressly refused to apply the

preemption doctrine of the Garmon case; and we

likewise reject that doctrine here where the al-

leged conduct of the employer, not only arguably,

hut concededly, is an unfair labor practice within

the jurisdiction of the National Labor Relations

Board. The authority of the Board to deal with

an unfair labor practice which also violates a

collective bargaining contract is not displaced by

Sec. 301, but it is not exclusive and does not

destroy the jurisdiction of the courts in suits

under Sec. 301." 371 U.S., at 197. (Emphasis

added.)
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This holding applies with compelling force in this

action. It has received not only wide acceptance and

repetition, but extensive implementation as well. Thus

in Plumbers and Steam Fitters Union, Local No. 598

V. Dillion, 255 F. 2d 820, 823 (9 Cir. 1958), it was

held:

''The breach of contract may, as here, also be the

source of an unfair labor practice cognizable by
the N.L.R.B., but the District Court is not

thereby deprived of jurisdiction over the private

action for breach."

In Todd Shipyards Corp. v. Industrial Union of

Marine and Shipbuilding Workers, Local 39, 344 F.

2d 107 (2 Cir. 1965), it was held:

''The union argued below that primary jurisdic-

tion in this case lies with the National Labor
Relations Board. This argiunent was correctly

rejected by the District Court since the federal

courts have concurrent jiu'isdiction in actions

brought under section 301 despite the fact that

the wrong alleged as the substance of the action

might also constitute an unfair labor practice."

In Gilmour v. Wood, Wire and Metal Lathers In-

ternational Union, Local No. 74, 223 F. Supp. 236, the

Court held that in a Section 301 action "the jurisdic-

tion of the N.L.R.B. and of the United States District

Coiu'ts are quite independent of each other" and it

went on to observe that:

"Since this is a Section 301 suit, the 'pre-emptive'

doctrine of the Glarmon case by which all courts,

state and Federal, are divested o£ jurisdiction
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over suits involving unfair labor practices which
are reposed in the exclusive primary jurisdiction

of the N.L.R.B., is inapplicable. The Court in

the Smith case followed Local 174, Teamsters, etc.

V. Lucas Flour Co., 369 U.S. 95, 101 at Footnote

9, 82 S.Ct. 571, 575, 7 L.Ed. 2d 593; Charles

Dowd Box Co. V. Courtney, 368 U.S. 502, 82 S.

Ct. 519, 7 L.Ed 2d 483; and Atkinson v. Sinclair

Refining Co., 370 U.S. 238, 245, at Footnote 5, 82

S.Ct. 1318, 1323, 8 L.Ed. 2d 462. All of these

were Section 301 suits where it was held that

the pre-emptive doctrine had no place. The Couii;

expressly refused to apply the pre-emptive doc-

trine of San Diego Bldg. Trades Council, etc. v.

Garmon, 359 U.S. 236, 79 S.Ct. 772, 3 L.Ed. 2d

775; Grarner v. Teamsters, etc., Union, 346 U.S.

485, 74 S.Ct. 161, 98 L.Ed. 228, and Weber v.

Anheuser-Busch, Inc., 348 U.S. 468, 75 S.Ct. 480,

99 L.Ed. 546. None of these latter cases was a

Section 301 suit, but each involved attempts to

litigate unfair labor practices as opposed to

breaches of contracts in the courts."

We note that Solicitor General Cox, on behalf of

the National Labor Relations Board, filed a brief

amicus curiae, expressing the view that ousting the

Courts of jurisdiction under §301 in the Smith case

would not only fail to promote, but would actually

obstruct, the purposes of the Act. 371 U.S. at 198,

fn. 6. "The Board has, on prior occasions, declined

to exercise its jurisdiction to deal with unfair labor

practices in circumstances where, in its judgment,

federal policy would best be served by leaving the

parties to other processes of the law. See, e.g.. Con-
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Mfg. Co., 112 N.L.R.B. 1080". Ihid.

The Smith Court also noted that Textile Workers

V. Lincoln Mills, 353 U.S. 448 has long since settled

the matter that §301 has substantive content and that

Congress has directed the Courts to formulate and

apply federal law to suits for violation of collective

bargaining contracts, for §301 is not to be given a

narrow reading. 371 U.S. at 199.

Following the landmark case of Smith v. Evening

News, supra, the Supreme Court decided Humphrey
V. Moore, 375 U.S. 335 (1964). In that case, two em-

ployers within a multi-employer multi-union bargain-

ing unit entered into an agreement whereby one

employer would purchase the operation of the other.

When the employees of the "purchased" company

were laid off, they filed grievances, asserting that their

seniority should carry over to the new employer. The

grievants were members of the union. A local joint

committee of union and employer representatives

(similar to the Joint Port Labor Relations Commit-

tee) acting under authority of the collective bargain-

ing agreement, approved a revised seniority list

whereby all employees of both employers would retain

their respective seniority ratings. Some employees of

the "purchasing" company were laid off and filed an

action in a state court, seeking to enjoin the union

and the company from carrying out the decision of

the local joint committee to put the new seniority list

into operation. As an alternative to injunctive relief,

plaintiffs prayed for damages.
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Initially, the Court summarized the controlling

case law in the factual situation presented there,

which is similar to that of the case at bench ; 375 U.S.

at 342:

''The undoubted broad authority of the imion as

exclusive bargaining agent in the negotiation and
administration of a collective bargaining contract

is accompanied by a responsibility of equal scope,

the responsibility and duty of fair representa-

tion. Syres v. Oil Workers' Union, 350 U.S. 892;

Brotherhood of Railroad Trainmen v. Howard,
343 U.S. 768; Turnstall v. Brotherhood of Loco-

motive Firemen and Enginemen, 323 U.S. 210;

Steele v. Louisville and N. R. Co., 323 U.S. 192.

'By its selection' as bargaining representative, it

has become the agent of all the employees,

charged with the responsibility of representing

their interests fairly and impartially. Wallace

Corp. V. Labor Board, 323 U.S. 248, 255. The

exclusive agent's obligation 'to represent all mem-
bers of an appropriate unit requires (it) to make
an honest effort to serve the interests of all those

members, without hostility to any . .
.' and its

powers are 'subject always to complete good

faith and honesty of purpose in the exercise of

its discretion.' Ford Motor Company v. Huffmmi,

345 U.S. 330, 337-338."

The Court further held the following allega-

tions to be sufficient to constitute an action arising

imder Section 301 of the L.M.A.A. ; that the imion

deceived the plaintiffs concerning their job and senior-

ity rights; deceitfully connived with other employees

and the International Union to deprive plaintiffs of
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their employment rights; that plaintiffs were pre-

vented from having a fair hearing before the local

joint committee; that the local and international

miions acted dishonestly; and that the employer was
put on notice that the union was charged with dis-

honesty and a breach of duty. The discharge was al-

leged to have violated the contract. 375 U.S. at 343.

Although recognizing the differing views as to

whether or not a violation of the duty of fair rep-

resentation is an unfair labor practice imder the Act,

the Court found that it was not necessary to resolve

that issue. '^Even if it is, or arguably may be, an

unfair labor practice, the complaint here alleged that

Moore's discharge would \dolate the contract and

was therefore within the cognizance of federal and

state courts; Smith v. Evening News Association, sub-

ject, of course, to the applicable federal law." 375

U.S. at 344. In a footnote (fn. 6, pp. 344-345), the

Court noted that the union abandoned their position

in the state courts that judisdiction of the state

courts had been preempted by the federal statutes,

and relied upon Ford Motor Co. v. Huffman, supra,

that individual employees *'may undoubtedly main-

tain suits against their representative when the lat-

ter hostilely discriminates against them." The Su-

preme Court also noted that in Syres v. Oil Workers

International Union, 350 U.S. 892, it reversed and

ordered further proceedings in the trial Court where

individual employees sued the exclusive bargaining

agent and the company to enjoin and declare void a

collective bargaining agreement alleged to violate the
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duty of fair representation, in the face of a contention

that the employees should have brought their pro-

ceedings before the National Labor Relations Board.

The Supreme Court held, on the merits, that the

union took its position honestly, in good faith and

without hostility or arbitrary discrimination. 375 U.S.

at 350. We believe that honesty and good faith of the

defendants in deregistering plaintiffs in the instant

case should be determined after a trial on the merits.

Although the majority of the Court treated

Humphrey v. Moore as a breach of contract situation

arising under Section 301, we note that Mr. Justice

Goldberg, with the concurrence of Justices Douglas,

Brennan and Harlan, would have treated the case

as one where an individual employee was suing the

union for breaching its duty of fair representation, a

remedy which may also be extended to the employer.

375 U.S. at 356-357.

In Fuller v. Highway Truck Drivers d; Helpers

Local 107, 233 F. Supp. 115 (E.D. Pa. 1964), the

plaintiffs sought damages and injunctive relief against

the implementation of the decision of a joint em-

ployer-employee committee purporting to settle certain

grievances in accordance with the terms of a collective

bargaining contract. It was alleged that the employers

of a multi-employer bargaining group violated the

collective bargaining agreement to deprive plaintiffs of

their seniority standing, and that the employers con-

spired with union officials, without the presence or

knowledge of plaintiffs, to obtain a decision by the
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Joint Area Committee, based upon facts not of record,

adverse to the seniority rights of plaintiffs.

In answer to the union's contentions that the Court

did not have subject matter jurisdiction, the Court

pointed out that the union had confused the question

of jurisdiction mth the question of whether the com-

plaint states a cause of action.

''The complaint charges a ^dolation of the col-

lective bargaining agreement. Section 301 of the

Labor Management Relations Act, 29 U.S.C.

§185, gives tliis Court jurisdiction in such cases.

Whether or not the claim is well founded, is

another and distinct question." 233 F. Supp. at

117.

The Court also denied the imion's contention that

the allegations charged a violation of its duty of fair

representation, ''arguably" constituting an unfair

labor practice and hence within the exclusive compe-

tence of the National Labor Relations Board under

the rule of the Garmon case. It was held that plain-

tiffs' assertion of a violation of the collective bar-

gaining agreement as a result of a conspiracy

between the employer and the union brought the case

within the holding of Humplirey v. 3Ioore, 233 F.

Supp. at 119.

"Indeed, the allegations in the instant action

would appear to present a stronger case for the

plaintiffs than Hmnphrey, since, in Humphrey,
the complaint did not charge employer participa-

tion in the union's breach of its duty of fair rep-

resentation". Ihid.
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The cited case of Fuller v. Highway Truck Drivers c&

Helpers Local 107, also discussed the plaintiffs' re-

quest to review the decision determining the seniority

of the Joint Area Committee, a committee similar to

the joint employer-union committees in the instant

case. In language appropriate to the case at bench,

the Court said

:

'^However, plaintiffs' complaint is not directed

merely to the Committee's intei-pretation of the

contract. They assert that construction was
reached as the result of conspiratorial action be-

tween Local 107 and other teamster representa-

tives on the one hand, and [the employers] on

the other. The distinction lies at the base of the

Humphrey decision, where the complaint alleged

that the decision of a Joint Conference Committee

dovetailing the seniority lists of the two compa-

nies violated Moore's rights because: (1) The
Joint Committee exceeded its powers under the

existing collective bargaining contract in making

its decision dovetailing seniority lists, and (2)

The decision of the Committee was brought about

by dishonest imion conduct in breach of its duty

of fair representation. So far as here material,

the [Humphrey v. 3Ioore] decision held that both

grounds stated a claim under §301 of the Act."

Id. at 118-119.

The Court also held that the plaintiffs had standing

to attack the decision of the Joint Area Committee,

and that the complaint stated a cause upon which

relief could be granted. Id. at 119.

In the instant case, the plaintiffs' complaint has at-

tacked the rules under which they were deregistered
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by the Joint Port Committee (paragraphs 21, 22, 23

and 30) and that the action by the Joint Port Com-

mittee was in violation of the terms of the collective

bargaining agreement (paragraph 47). In addition,

plaintffs contend that the Memorandum of March 18,

1958, was violated by the deregistration procedure fol-

lowed by defendants. This Memorandiun was, in effect,

an amendment to the contract and the rationale of the

Smith case applies for a breach of the amendment.

ILWU V. Kuntz, 334 F. 2d 165, 170 (9th Cir. 1964).

In another District Court case, Regan v. Ohio

Barge Line, Inc., 227 P. Supp. 1013 (S. D. N.Y. 1964),

the plaintiffs sued the union for conspiring and acting

in cooperation and collusion with the employers ''in

that they condoned and permitted the wrongful dis-

charge and termination of plaintiffs' employment

without proper cause, and thereby waived any rights

and protections of plaintiff imder the (collective bar-

gaining) agreement . . . which rights said Union had

a duty to enforce in plaintiffs' behalf" and that such

activity constituted a breach of the collective bar-

gaining agreement and plaintiffs have exhausted the

remedies available to them thereunder. Id. at 1013-

1014. The Union moved to dismiss for lack of juris-

diction.

'

' The amended complaints allege a violation of the

collective bargaining agreement by District 50 in

asserting that District 50 failed to protect the

rights of the plaintiffs under the collective bar-

gaining agreement. Humphrey v. Moore, 375 U.S.

335, 341-344, is authority that imder these cir-

cumstances a cause of action is spelled out under
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Section 301. Accordingly, the motion of District

50 to dismiss for lack of jurisdiction the causes

of action asserted against it must be denied." Id.

Sit 1014.

See N.L.R.B. v. Pennwoven, Inc., 194 F. 2d 521,

524 (5 Cir. 1952) which held that a violation of a

labor contract between a union and an employer is

not an unfair labor practice under the statute. This

holding was followed in Fibreboard Paper Products

Corp. V. East Bay U. of Mach., Local 1304, 344 F. 2d

300, 304 (9th Cir. 1965), cert, denied 382 U.S. 826.

Whether we assume arguendo that the 1963 amend-

ments, pursuant to which the defendants claim the

plaintiffs were deregistered, were in fact legally valid

and binding because properly enacted or, if we as-

sume, as the plaintiffs do in this action, that the 1963

amendments were invalid as a matter of law and con-

sequently of no force and effect because enacted by

the defendants in violation of the union's duty of fair

representation and with the connivance of PMA, then

it is nevertheless clauned by the plaintiffs that the

agreement was violated by reason of the following:

(1) that the plaintiffs have been deregistered in vio-

lation of the clear terms of the collective bargaining

agi'eement since that agreement does not sanction

such penalty for the claimed infractions which, in

any event, are, in large measure, denied by the plain-

tiffs and which deregistrations, moreover, were moti-

vated by hostility and bad faith on the part of the

defendants, (2) because the plaintiffs were, with hos-

tility and in bad faith, refused and denied equality
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of treatment—that they were not in fact judged by

the same standards—as all other persons similarly sit-

uated and (3) because the plaintiffs were, with hos-

tility and in bad faith, deprived of the rights and

remedies embodied in the agreement for their defense

against the claimed violations—that tlie plaintiffs were

illegally and improperly deprived of those rights

spelled out in the agreement involving procedural due

process and equal protection. That denial involved

not only initially lack of notice, particularization of

charges, right of confrontation and fairness of hear-

ing, but likewise, subsequently, promptness in the

operation of the internal grievance procedures. More

specifically with respect to this latter, the appeals

taken by the plaintiffs were totally disregarded and

ignored im.til the defendants, awakened by the com-

mencement of this action, offered to proceed with the

appeals. And even then, they did not do so until a

month after this action was commenced.

These, stated schematically, are some of the major

aspects of the violations of the collective bargaining

agreement and represent the core of the third cause

of action. The cited authorities leave no doubt that

these constitute not only a good cause of action upon

which relief may be granted, but one with respect to

which these plaintiffs have properly invoked the juris-

diction of the District Court.
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C. IT WAS NOT NECESSARY FOR THE PLAINTIFFS TO
PRESENT THEIR CLAIMS TO THE ARBITRATOR.

The District Court held that the plaintiffs have

failed to exhaust their internal remedies, that they

have failed to appeal to the Coast Arbitrator, the final

step in the grievance procedure, and therefore, they

have no standing to bring this action.

There are several conckisive answers to this con-

tention.

The first is predicated on the explicit language of

the collective agreement which does not give the plain-

tiffs the right to appeal to the Coast Arbitrator. The

collective agreement makes the decision of the Joint

Labor Relations Committee the final step in the griev-

ance machinery available to the plaintiffs. Section

17.261 of the collective agreement provides:

'' 17.261 Any decision of a Joint Port or Joint

Area Labor Relations Committee or of an Area
Arbitrator claimed by either party to conflict with

this Agreement shall immediately be referred at

the request of such party to the Joint Coast Labor

Relations Committee (and, if the Joint Coast

Labor Relations Committee cannot agree, to the

Coast Arbitrator, for review). The Joint Coast

Labor Relations Committee, and if it cannot

agTee, the Coast Arbitrator, shall have the power

and duty to set aside any such decision found

to conflict with this Agreement and to finally

and conclusively deteimine the dispute. It shall

be the duty of the moving party in any case

brought before the Coast Arbitrator imder the

provisions of this 17.261 to make a prima facie

showing that the decision in question conflicts
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with this Agreement, and the Coast Arbitrator

shall pass upon any objection to the sufficiency

of such showing- before ruling on the merits.'^

Two comments may be made with respect to this

quoted paragraph of the collective agreement. (1) The

defendants stressed throughout all of their papers

submitted to the District Court that the Joint Coast

Labor Relations Committee agreed and found against

the plaintiffs on November 20, 1964. The condition,

therefore, which permits an appeal to the Coast Ar-

bitrator, namely a failure of the Coast Labor Rela-

tions Committee to agree, does not exist. (2) Even

if an appeal were permitted pursuant to this Section

to the Coast Arbitrator, none of the plaintiffs would

be entitled to take it because, according to the quoted

section, such appeal must be at the request of a

''party" and the agreement in its second preamble

paragraph (page 1) makes clear that an aggrieved

person is not a party and that the only parties are

I.L.W.U. and PMA. Only parties may select the arbi-

trator. Section 17.51. Speciiically, the collective agree-

ment says:

''The parties hereto are the International of the

International Longshoremen's and Warehouse-

men's Union and the coastwide Pacific Maritime

Association."

The only time an aggrieved person has the right

under the collective agreement of appealing from the

decision of the Joint Coast Labor Relations Commit-

tee to the Coast Arbitrator is when his complaint is



72

one that falls within the tenns of Section 13.1 of the

collective agreement and which reads as follows

:

''There shall be no discrimination in comiection

with any action subject to the terms of this

Agreement either in favor of or against any per-

son because of membershij) or nonmembership in

the Union, activity for or against the Union or

absence thereof, or race, creed, color, national

origin or religious or political beliefs."

But the complaint of these plaintiffs does not fall

within the ambit of the quoted section of the collec-

tive agTeement. Their complaint of unfair representa-

tion does not fall within it. Their complaint of dis-

crimination does not fall wdthin it. Each of the plain-

tiffs wrote a letter of appeal on or about July 27,

1963, of which the following is a sample:

"July 27, 1963

R. R. Holtgi'ave, Secretary

James Kearnv, Chairman
JLRC (PMA-ILWU)
16 California Street

San Francisco, California

Dear Sirs:

Your committee de-registered me on Jmie 17.

On July 24, I received your letter denying my
hearing appeal. In so doing you consmmnated an

action that is discriminatory. You have not

judged all the men involved by the same stand-

ards.

I appeal your decision and request another

hearing as stipulated, where I will prove and doc-

ument this discrimination.
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I have never been able to get from you an of-

ficial statement specifying the alleged charges

against me, nor did your committee produce doc-

uments to substantiate the charges.

Would you please correct this situation for the

next hearing.

Sincerely,"

The fact that the defendants for the first time, long

after this litigation was first commenced, for their own
ulterior purposes, designated the complaints of the

plaintiffs as being complaints of discrimination fall-

ing within the ambit of Section 13.1, does not make
them such. The complaints of these plaintiffs are gov-

erned by the second sentence of Section 17.2 which

reads as follows:

^'17.2 Grrievances arising on the job shall be

processed in accordance with the procedure hereof

beginning with 17.21. Other grievances as to

which there are no specific provisions herein shall

be processed in accordance with the provisions

hereof beginning with 17.23."

Section 17.261 which was quoted supra, is the cul-

minating section which commences with Section 17.23.

For the information of this Court those intermediate

sections read as follows:

''17.23 If the grievance is not settled in 17.21

and 17.22 or does not arise on the job, it shall be

referred to the Joint Port Labor Relations Com-
mittee which shall have the power and duty to

investigate and adjudicate it.

"17.24 In the event that the Employer and

Union members of any Joint Port Labor Rela-
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tions Committee shall fail to agree upon any ques-

tion before it, such question shall be immediately

referred at the request of either party to the

appropriate Joint Area Labor Relations Commit-
tee for decision.

''17.25 In the event that the Employer and
Union members of any Joint Area Labor Rela-

tions Committee fail to agree on any question

before it, such question shall be immediately re-

ferred at the request of either party to the Area

Arbitrator for hearing and decision, and the de-

cision of the Area Arbitrator shall be final and

conclusive except as otherwise provided in 17.26.

(Emphasis added.)

''17.26 The Joint Coast Labor Relations Com-

mittee has juiisdiction to consider issues that are

presented to it in accordance with this Agreement

and shall exercise such jurisdiction where it is

mandatory and may exercise it where such juris-

diction is discretionaiy as provided in 17.261,

17.262 and other provisions of this AgTcement."

There is, consequently, no basis for the claim on

the pai-t of the defendants that the plaintiffs failed

to exhaust their internal remedies by appealing to the

Coast Arbitrator.

The second conclusive answer to the defendants'

contention is that, in point of fact, they have been

denied access to the grievance machinery provided

and, consequently, as a matter of law, they not only

have a good and meritorious cause of action for

breach of the collective agreement on this very gi'ound

]3ut, moreover, they were imder no duty or obligation
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to pui^sue the internal grievance machinery beyond

that point at Avhich their access to it has been denied

to them by the total inaction of the defendants. It

may be added that when consideration is given to the

entire miderlying- factual pattern which discloses not

only that the plaintiffs were effectively denied access

to the grievance machinery by the complete inaction

and disregard of their appeal, but likewise also in the

prior "hearings" in which all the fundamental criteria

of procedural fairness were absent or refused, the

conclusion becomes inescapable that such denial, that

such inaction, was in bad faith, that it was but an-

other aspect of the entire pattern of hostile discrimi-

nation by the defendants toward the plaintiffs.

The factual background which serves to support

these statements has been set forth at length in the

affidavit of Stanley L. Weir, one of the plaintiffs in

this action, and will not be repeated here. Suffice it

to note, however, that on July 27, 1963, each of the

plaintiffs appealed the deregistration decision of June

17, 1963, and the affirmance of that deregistration on

July 23, 1963. They each did so by identical letters,

a copy of one of which has been reproduced supra.

There was no response of any kind from the defend-

ants or from the Joint Labor Relations Committee

to these appeals. Although repeated attempts were

made by the iDlaintiffs to learn the status of their

appeals, none of them were able to obtain any infor-

mation whatsoever. In fact, as the accompanying affi-

davit makes clear, they were informed that the de-

cision was final and that they had no right of further
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appeal. This information may well have been correct

as reference to Section 17.24 of the collective agree-

ment seems to indicate. Be that as it may, the plain-

tiffs attempted to obtain action on their appeals of

July 27, 1963, and they waited nearly nine months

with that hope mitil on April 14, 1964, they finally

instituted this action. The entire period between the

time the plaintiffs filed their appeals on July 27,

1963, until the commencement of this action was

marked by the refusal of these defendants, through

their instriunentality, the Joint Labor Relations Com-

mittee, to take any action whatsoever on the pending

appeal. These facts, we respectfully submit, leave no

other conclusion possible than that the defendants, by

failing and refusing to process the appeals by the

plaintiffs have effectively denied to the plaintiffs

access to the internal grievance machinery.

In Bom V. Cease, 101 F. Supp. 473, 475, the Court

aptly held

:

'^
. . the proceedings governing appeals mthin

labor unions . . . should be 'plain, speedy and

adequate'. The plaintiff had no appeal within the

union in the true sense of the word ..."

Certainly there was nothing "plain, speedy and

adequate" about the internal grievance i^rocedures

here involved. And adequacy along with promptness

are the key factors to be considered. In the leading

case recently decided by the United States Supreme

Court, Republic Steel Corporation v. Maddox,

U.S , 85 S.Ct. 614, 13 L.Ed. 2d 580, these con-

siderations form the crux of the ruling. In that case,
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the plaintiff made no effort whatsoever to utilize the

grievance machinery provided and Mr. Justice Har-

lan ^^a'iting for the Court therefore reversed an Ala-

bama State Court judgment in his favor. In the

course of doing so, Mr. Justice Harlan said:

''As a general rule in cases to which federal law^

applies, federal labor policy requires that indi-

\ddual employees wishing to assert contract griev-

ances must attempt use of the contract grievance

procedure agreed upon by employer and union
as the mode of redress. If the imion refuses to

press or only perfunctorily presses the indi^ddual's

claim, differences may arise as to the forms of

redress then available. See Humphrey v. Moore,

375 U.S. 335, 84 S.Ct. 363, 11 L.Ed. 2d 370;

National Labor Relations Board v. Miranda Fuel
Co., 2 Cir. 326 F. 2d 172. But unless the con-

tract provides otherwise, there can be no doubt

that the employee must afford the imion the op-

portunity to act on his behalf." (85 S.Ct. at 616;

emx)hasis in original.)

Moreover, added the Supreme Court

:

"And it cannot be said in the nomial situation,

that contract grievance procedures are inadequate

to protect the interests of an aggrieved employee

until the employee has attempted to implement
the procedures and found them so."

We submit that in the instant case there can be

no doubt that the plaintiffs did attempt to use the

contract grievance procedure, that the union not only

refused to assist them but, in fact, acted as their

prosecutors and that the plaintiffs found those proce-

dures inadequate to protect their interests after a
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strenuous attempt to implement them. Republic Steel

Corporation v. Maddox, therefore, entirely and un-

equivocally supports the position of the instant plain-

tiffs. A host of other authorities equally sustain the

position of the plaintiffs.

In Booth V. Security Miducil, 155 F. Supp. 755, 762,

it was held

:

''.
. . defendants raise the objection that the

union constitution and by-laws present channels

through which the plaintiffs must first seek to

obtain their rights before resort to the courts. To
this it need only be said that two years of in-

action by the union and its high officials in taking

any steps against those primarily responsible . . .

make it apparent that any such intra-union

remedy is presently without avail. Doubtless, it

is for that very reason that the plaintiffs have

filed the present suits."

In Flaherty v. McDonald, 178 F. Supp. 544, which

was an action by officers of a local union demanding

that control of the local be returned to its elected

officers by the International Union, the Court held:

^'As a general rule one of the contracting parties

cannot ignore portions of a contract and yet insist

the other paii-y live up to its terms. The con-

tract is binding on all parties or on none. In this

particular case, International disregarded its con-

tractual obligation relative to charges and trials

of Local officers. It appears to the Court that

International is in poor grace when it insists that

it can disregard that poi-tion of the Constitution

relative to charges and trials and yet insist that

those who have been deposed by International's
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action, contrary to its own Constitution, will have
to take an appeal in compliance with the terms
of the Constitution before having recourse to the

courts. '.
. . he who demands the protection of

the constitution should in the first instance give

that protection.' Underwood v. Maloney, D.C.,

152 F. Supp. 648 at page 667." 178 F. Supp. at

550.

The opinion in Flaherty v. McDonald emphasized

further

:

''Time is of the essence in this matter. ... If

plaintiffs are to have any relief at all from the

administrative remedies, that relief must be

prompt." 178 F. Supp. at 550.

Moreover, the Supreme Couii: made clear in Tex-

tile Workers Union v. Lincoln Mills of Alabama, 353

U.S. 448, that it is the duty of the federal Courts to

fashion a body of substantive federal law from "the

penumbra of express statutory mandates" and that

"the substantive law to apply in suits under Section

301(a) is federal law, which the courts must fashion

from the policy of our national labor laws". In this

connection our national labor laws do give more than

an indication of what Congress deems a reasonable

period of time beyond which it is improper to require

the exhaustion of internal remedies. The Labor Man-

agement Reporting and Disclosure Act of 1959 pro-

vides (29 U.S.C, Sec. 411(a) (4)) that, "any such

member may be required to exhaust reasonable hear-

ing procedures (but not to exceed a four-month lapse

of time) within such organization, before instituting
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legal or administrative proceedings against such or-

ganizations or any officer thereof." (Emphasis added.)

Certainly the eight and three-quarter month period

of deliberate inaction on the part of these defendants

before the commencement of this litigation is mi-

reasonable and when considered in connection with

the entire course of conduct of the defendants prior

thereto, denying as it did every semblance of fairness

in the operation of the grievance machinery, must be

deemed an absolute denial of access to the internal

grievance machinery provided.

In the leading case of Betroy v. American Guild

of Variety Artists, 286 F. 2d 75 (2nd Cir. 1961) cert,

den., 366 U.S. 929, the Court in dealing with the

four-month exhaustion period provided under Section

101 of Landrum-Glriffith pointed out in language ap-

plicable here that:

'^
. . the proviso dictated an outside limit beyond

which the judiciary cannot extend the require-

ment of exhaustion—no remedy which would re-

quire proceedings exceeding four months in

duration may l)e demanded. We, therefore, con-

strue the statute to mean that a member of a

labor union who attempts to institute proceedings

before a court or an administrative agency may
be required by that court or agency to exhaust

internal remedies of less than four months' dura-

tion before invoking outside assistance." 286 F.

2d at 78. (Emphasis in original.)

The opinion then continues:

"Section 102, imder which the appellant insti-

tuted his proceeding, provides for enforcement
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by federal courts of rights assured by federal

law. We are not in this case, therefore, bound
by the doctrine of exhaustion as developed in the

New York, Nevada, or California courts with re-

spect to suits ag-ainst unions brought in the courts

of those states by imion members. In enforcing

rights guaranteed by the new statute, whether or

not similar rights would be enforced under state

law by state courts, the federal courts may de-

velop their own principles regarding the time

when a union's action taken in violation of Sec.

101 is ripe for judicial intervention. Cf. Holm-
berg V. Armbrecht, 1946, 327 U.S. 392, 66 S.Ct.

582, 90 L.Ed. 743; Sola Electric Co. v. Jefferson

Electric Co., 1942, 317 U.S. 173, 176-177, 63 S.Ct.

172, 87 L.Ed. 165. The rules formulated by
various state courts may suggest helpful avenues

of approach, cf. Textile Workers Union of

America v. Lincoln Mills, 1957, 353 U.S. 448, 457,

77 S.Ct. 912, 1 L.Ed. 2d 972, but the authority

granted to the federal courts by Congress to

secure the rights enumerated by Sec. 101 of the

1959 Act is accompanied by the duty to formu-

late federal law regarding a union member's ob-

ligation to exliaust the internal union remedies

before seeking judicial vindication of those

rights."

Moreover, said the Circuit Court in the Betroy case

:

''If we look to the substantial body of state law

on the subject, we find that the general rule re-

quirmg exhaustion before resort to a court has

been almost entirely swallowed by exceptions

phrased in broad terms. ...

"The Congressional approved policy of first per-

mitting unions to correct their own wrongs is
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rooted in the desire to stimulate labor organi-

zations to take the initiative and independent^
establish honest and democratic procedures. . . .

Other policies, as well, underlie the exhaustion

rule. The possibility that corrective action within

the union will render a member's complaint moot
suggests that, in the interest of conser^dng ju-

dicial resources, no court step in before the union

is given its opportimity. ... See Summers, The
Law of Union Discipline: What the Courts Do
in Fact, 70 Yale L.J. 175, 207 (1960). Congress

has provided a safeguard against abuse by a

union of the freedom thus granted it by not re-

quiring exhaustion of union remedies if the pro-

cedures will exceed four months in duration. But
in any case, if the state of facts is such that im-

mediate judicial relief is warranted Congress'

accei)tance of the exhaustion doctrine as applied

to the generality of cases should not bar an ap-

propriate remedy in proper circiunstances."

We have shown the manifest improprieties in the

proceedings involving the deregistration of these

plaintiffs even long prior to the taking of their appeal

on July 27, 1963. We have shown that the ''hearings"

granted them were largely a farce, that they were not

furnished with statement of the charges against them,

that they were asked to defend themselves without

being given the particulars upon which they could

formulate a defense, and that they were denied not

only counsel but any assistance including representa-

tion by their ostensible bargaining representative, the

union defendants. These facts, by their very recita-

tion, reveal such a violation of their rights as makes
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inapplicable any requirement that they further ex-

haust internal remedies since, at every stage up to the

time they took their abortive appeal, the evidence

demonstrates the violation of their rights under the

collective agreement and the predetermination in the

minds of those who would, under the internal reme-

dies provided, pass upon the appeal.

The remark in Summers, Union Powers and

Workers' Rights, 49 Mich. L. Rev. 805, 820 (1951),

is apposite in this connection:

''The rights which a worker should have in the

union which acts as his economic government are

essentially the rights of a citizen in a democratic

state. . . . Most important is the right to partici-

pate fully and freely in making the laws under
which he lives. // this light of cm individual

worker tvithin his union is not pn'otected, then col-

lective bargaining has not brought him freedom

but an additional master/'

In Nelson v. Johnson, 212 F. Supp. 233, which was

a case brought by union members against the presi-

dent and treasurer of a local imion under Landrum-

Grif&n alleging that the defendants violated the act

in failing to hold money and property solely for the

benefit of the union and expended in accordance with

the union's constitution, by-laws and resolutions. The

Court said at page 255

:

"Can the national governing body of a union

discourage resort to the federal courts when
internal redress for patent federal wrongs has

proven futile in the past? The answer is no."
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In Parks v. International Brotherhood of Electrical

Workers, 314 F. 2d 886 (4tli Cir., 1963) cert, den., 83

S.Ct. 1111, it was said at pages 924-925

:

"Although there is a common law doctrine that

parties are not entitled to judicial relief until

they have exhausted intra-union remedies, there

are a number of well-recognized exceptions. . . .

Exceptions are recognized when resort to the in-

ternal appeal would be unreasonably burdensome

because of delay likely to result in irreparable

injury."

The Court in the Parks case stated further, at page

925, that:

"... section 101 (a) (4) . . . provides an authora-

tative expression of Congressional labor policy,

it is, insofar as it may modify the common law

exliaustion doctrine, a prime source upon which

the court should draw in formulating the federal

law "

It, thereafter, added at page 925

:

"The four-month limitation in the proviso has

been subjected to various interpretations. We
agTee, however, with the District Court's con-

clusion that 'whatever construction is placed' on

this proviso (203 F. Supp. at 296), these suits

are barred neither by the statutory limitation

nor by common law exhaustion doctrine. When
these suits were brought, all internal remedies,

available within four months of revocation, had

been exhausted. To insist upon full exhaustion of

remedies would be to impose an unreasonable

delay in the adjudication of plaintiffs' rights and

would result in irreparable harm to plaintiffs."
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In Gainey v. Brotherhood of Railway <& Stea/mship

Clerks, 313 F. 2d 318 (1963), the Court said at page

322:

''The use of the word 'decision' would indicate

that the Grand Pl-esident must dispose of the

issue before an aggrieved member could go on
to the Council. There is nothing in the Brother-

hood governing laws which gives the plaintiffs a

right to appeal from the inaction of the Grand
President: on the contrary, the entire appellate

procedure is predicated on the existence of a de-

cision at each stage. In view of the fact that

plaintiffs were effectively stopped from obtaining

a final union disposition of their grievance and
having very much in mind the time element in-

volved we find that the allegations in their com-

plaint make an adequate representation that they

have taken all reasonable steps available to them
within the Brotherhood's internal structure."

In a case where the administrators of an estate

alleged that decedent was unlawfully discharged by

his employers with the knowledge, consent and con-

nivance of the union and deprived of certain benefits

in violation of the collective bargaining agreement,

the Second Circuit held as follows with regard to the

arbitration provisions of the contract:

"It is true that the collective bargaining agree-

ments contain arbitration clauses and that if this

were simply a suit for \\T:'ongful discharge, the

arbitration clauses would be available to the em-

ployers as a defense, (citations)) But where the

employee's case is based upon a conspiracy be-

tween his union and his employer to deprive him

of his rights, he cannot he forced to sub^nit that
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issue to mi arbitration between the employer and
the union. Such a procedure would fail com-

pletely to settle the issues between the union

member and his imion. It would entrust repre-

sentation of the employee to the very union which

he claims refused him fair representation, and
it would present as adversaries in the arbitration

procedure the two parties who, the employee

claims, are joined in a conspiracy to defraud him.

"That (District) Judge Bryan had misgivings

along the lines we have indicated is e^ddenced by
his having included in his order (staying the

action pending arbitration) provision for the

plaintiffs to have separate representation at the

arbitration and a voice in choosing the arbitrator.

However, the arrangement fails to cure the de-

fects, since the plaintiffs would still be aligned

on the side of their adversary, the union, or, if

not, the order would have to be construed as

forcing the plaintiffs to arbitrate issues with

employer and union which neither they nor their

decedent ever agreed to arbitrate." Hiller v.

Liquor Salesmen's Union Local No. 2, 338 F. 2d

778, 779-780 (2nd Cir. 1964). (Emphasis added.)

Finally in Samsing v. S & P Company, 325 F. 2d

718 (1963), the Court of Appeals for the Ninth Cir-

cuit in a Per Curiam opinion held

:

''Appellant brought suit under Section 301 of the

Labor-Management Relations Act, 1947 (29 U.S.

C.A. Sec. 185(a) to recover wages and other

benefits allegedly due under a collective bargain-

ing agreement. The District Court dismissed the

complaint on the groimd that it appeared from

the complaint and attached agreement that the
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appellant had not exhausted his adniinistrative

remedies.

''The collective bargaining agreement simply set

out the administrative procedures to be followed

in settling grievances. The complaint alleged that

'plaintiff has exhausted all of the administrative

remedies provided for in said labor agreement
or he has attempted to so comply.' Appellee as-

serts that this allegation is to be ignored as 'a

mere conclusion, wholly uninformative as to what
he claimed to have done to comply or attempt to

comply.' We think it was sufficient to withstand

a motion to dismiss, for 'the Federal Rules of

Civil Procedure do not require a claimant to set

out in detail the facts upon which he bases his

claim.' Conley v. Gibson, 355 U.S. 41, 47, 78 S.Ct.

99, 102-103, 2 L.Ed. 2d 80 (1957)."

D. JURISDICTION OVER THE INDIVIDUAL DEFENDANTS

The District Court did not specifically rule on

whether or not it had jurisdiction over the individual

defendants, although this issue was raised by defend-

ants. Plaintiffs contend there was pendent jurisdiction

over the individual defendants.

"Pendent jurisdiction became firmly embedded in

federal law by the decision of the Supreme Court

in Hum v. Oursler, 289 U.S. 238 (1932), which

has been cited and relied on many times by the

federal courts. . . . Under Hum, piecemeal ad-

judication of a claim by different courts was

eliminated. When a substantial federal claim is

asserted, the federal court has jurisdiction to
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fully determine it, including its local aspects. The
federal and state claims are regarded merely as

different groimds to support a single cause of

action, (citation). This permits an award of pimi-

tive damages where authorized by state law. (ci-

tation) .
'

' Price V. United Mine Workei^s of Amer-
ica, 336 F. 2d 771, 775 (6 Cir. 1964), cert, denied,

380 U.S. 913.

California state law recogTiizes the tort of inten-

tional interference mth a contractual relationship,

Herron v. State Farm Mid. Ins. Co., 56 Cal. 2d 202,

205, 14 Cal. Rptr. 294 (1961), the basis of the fourth

and fifth causes of action of the complaint.

A recent case discussing this problem in a labor

context was Mine Workers v. Gihhs, 383 U.S. 715,

725-27 (1966). See an extensive note on this subject

in 5 ALR 3rd 1040.

See also Sidney Wanzer S Sons, Inc. v. Milk

Drivers U. Local 753, 249 F. Supp. 664 (N.D. 111.

1966) . This was an action by an employer against the

union and individual union officers. The Court held

there to be jurisdiction for actions against individuals

(at p. 668) and a remedy of exemplary damages (at

p. 671) imder § 301.

E. THERE WAS NO EXPIRATION OF ANY STATUTE
OF LIMITATIONS

As noted throughout this brief, a period of eight

and three quarter months elapsed between the dereg-

istrations of plaintiffs and the filing of this action.
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The District Court, in holding that the applicable

statute of limitations had expired, apparently applied

the six month period of Section 10(b) of the Act,

which specifically applies to unfair labor practice

charges. The Act is silent with regard to other actions

which may be brought thereunder.

The statute of limitations for actions brought under

Section 301 is to be determined by state law. Auto

Workers v. Hoosier Corp., 383 U.S. 696 (1966). This

rule was applied last year by this Court in Interna-

tional U. of Op. Eng. v. Fishhach c& Moocle, Inc., 350

F. 2d 936 (9th Cir. 1965).

A similar rule has been adopted by the Wisconsin

Supreme Court which refused to invoke ''judicial in-

ventiveness" to make the six month limitation speci-

fied for unfair labor practices applicable to breach

of contract actions. Tully v. Fred Olson Motor Service

Co., 27 Wis. 2d 476, 134 N.W. 2d 393 (1965).

The statute of limitations in California is four

years on a written contract (California Code of Civil

Procedure, §337, subd. 1), two years on a contract

not in writing (Code of Civil Procedure, § 339, subd.

1), and one year for liability created by a statute

(California Code of Civil Procedure, §340, subd. 1).

There was no expiration of any of these applicable

statutes, and plaintiffs' action, filed within nine

months of the wrongful acts of defendants, was

timely.
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F. THERE WERE GENUINE ISSUES OVER MATERIAL FACTS
RAISED BY THE AFFIDAVITS OF THE PARTIES.

The affidavits submitted by defendants were directed

toward the issue of "cause" for the plaintiffs' deregis-

trations. Defendants alleged that plaintiffs were

deregistered pursuant to rules and regulations which

were violated by plaintiffs. The affidavit of plaintiff

Weir, and the other dociunents submitted by plain-

tiffs, denied that they were guilty of any violations

and challenged the very existence of any rules author-

izing these deregistrations. The allegations of Mr.

Weir concerning threats and intimidations from union

officials because of his leadership of the B men and

his open criticism of the policies of the P.M.A. and

I.L.W.U. are imcontroverted in the record. The evi-

dence that B men were deregistered for offenses while

A men were given only nominal punishment (if any)

for the same and more aggravated offenses is also

uncontradicted. Plaintiffs' version of the entire de-

registration proceedings indicates a denial of indus-

trial due process which

^^
. . would effectively undermine the decision of

the Joint [Port Labor Relations] Committee as a

valid basis for . . . [plaintiffs'] . . . discharge."

Humphrey v. Moore, 375 U.S. 335, 343.

From the above examples, we submit that these

were issues w^hich should not have been determined in

summary fashion.
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V
CONCLUSION

For the foregoing reasons, this matter should be

reversed and remanded to the District Court for a

trial on the merits.

Dated, San Francisco, California,

September 1, 1966.

Respectfully submitted,

Irving A. Thau,

Francis Heisler,

Arthur Brunwasser,

By Arthur Brunwasser,

Attorneys for Appellants.

Certificate of Counsel

I certify that, in connection with the preparation of

this brief, I have examined Rules 18 and 19 of the

United States Court of Appeals for the Ninth Circuit,

and that, in my opinion, the foregoing brief is in full

compliance with those iTiles.

Arthur Brunwasser,

Attorney for Appellants.

(Appendix Follows)
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Appendix

In the United States District Court for the Northern

District of California,

Southern Division

No. 42,284

y

Greorge R. Williams, et al..

Plaintiffs,

vs.

Pacific Maritime Association, a non-profit

corporation ; International Longshore-

men's and Warehousemen's Union, an

unincorporated association, et al..

Defendants.

AFFIDAVIT OF STANLEY L. WEIR
IN OPPOSITION TO MOTIONS

TO DISMISS

State of California

City and County of San Francisco—ss.

Stanley L. Weir, being duly sworn, deposes and

says:

I am one of the plaintiffs in the above-entitled

action. I make this affidavit in opposition to the

several motions now before this Court, made by the

defendants pursuant to Rule 12 of the Federal Rules



of Civil Procedure, which seek a dismissal of the

Fourth Amended Complaint.

I was registered by the San Francisco Joint Port

Labor Relations Committee on June 1, 1959, pursuant

to the terms of an amendment to the then existing

collective bargaining agreement. The amendment is

entitled "Memorandmn of Rules Governing Registra-

tion and De-Registration of Longshoremen in the

Port of San Francisco", dated March 18, 1959. A
photostatic copy of this Memorandum is aimexed to

the Fourth Amended Complaint as Exhibit ''A" and

will hereinafter be referred to as the 1958 Memoran-

dum. I was siunmarily de-re^tered on June 17, 1963,

by the San Francisco Joint Port Labor Relations

Committee without prior notice, without specification

of purported charges and without any opportimity

to be heard allegedly pursuant to the terms and

provisions of Section 9 of the 1958 Memorandum.

It is my contention that I was de-registered by the

Joint Port Labor Relations Committee in violation

of the express terms, conditions and provisions of the

1958 Memorandum; that I was not afforded, and the

defendants wilfully refused and denied me, the bene-

fit of the provisions therein contained (and, likewise,

those contained in the basic collective agreement, the

Pacific Coast Longshore Agreement: 1961-1966) re-

specting procedural due process and equal protection

;

that in every basic respect I was denied and refused

by the union defendants the fair representation to

which I am entitled both under the collective agree-

ment and as a matter of law; that the defendant



PMA actively participated in that denial and refusal

of fair representation by the union defendants; that

I am not, in fact, guilty of any infraction of the rules

which governed my conduct as a Class ^^B" long-

shoreman which I infer are charged against me by

the Joint Port Labor Relations Committee ; that I am
only able to infer what those charges may be because

at no time prior to my de-registration was I fur-

nished with the particulars of the alleged charges

against me by the Committee notwithstanding the

fact that I made both oral and written demands

therefor; that for reasons which will become clear

hereinafter I am still not certain precisely what al-

leged charges there were against me, if any, at the

time of my de-registration; that I have been denied

equality of treatment with all other Class "B" long-

shoremen similarly situated; and that, finally, my
de-registration was the outcome of hostility, malice

and bad faith on the part of the defendants.

I recognize that the statements I have just made

are, to a certain extent, merely conclusions. How-
ever, I represent to this Court that I shall in the

balance of this affidavit (and, of course, ultimately

on the trial of this action) demonstrate the under-

lying facts which compel these conclusions and to

satisfy this Court with respect to their truthfulness.

During the latter half of 1962, the Class ''B" long-

shoremen were informed by officials and representa-

tives of the union defendants that, very shortly, the

''freeze" which had been imposed early in 1960 on

the promotion of Class ''B" longshoremen to Class
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U A »'A" would be rescinded and that, ui^on its occur-

rence, the Class ''B" longshoremen would rapidly be

moved into the Class '*A" category. The lifting of

the freeze actually occurred soon thereafter, and by

February of 1963 the procedures for such transfers

were underway.

The first notice to the Class '*B" longshoremen that

the procedures were actually in motion came with

notification that the defendant. Local Xo. 10, was

conducting an investigation of our eligibility for mem-

bership in the union. (We were told to pick up, com-

plete and execute application forms for meml^ership

in the union.) I received such notification in the form

of an midated letter approximately a week prior to

February 26, 1963. The letter to me, on the stationery

of Local No. 10, reads as follows:

''Please be advised that it ^^ill be necessary for

you to aj^pear before our Investigatine: Conmait-

tee to be investigated for possible membership in

the Union.

The meeting will ])e held on FEB 26, 1963 at

7 p.m. You are to report to the lobby of the

L^nion office, 400 North Point Street, San Fran-

cisco.

Please bring your local 10 Class 'B' Book
with you and make the following records avail-

able to the Conmiittee if you have them:

1. Previous membership in any union

2. Strike records

3. Withdrawl (sic) cards

You mil have to come in to the L'nion Office

before the above meeting and file your applica-



tion, which is enclosed, and also deposit the sum
of $10.00 which shall be the initiation fee.

Membership action of March 7, 1960.

M/S/C That all new 'B' members are re-

quired to pay the current building payments when
initiated.

This means that the total sum paid by ^A'

members to date prior to your initiation is

$216.00"

On February 26, 1963, I appeared before the In-

vestigation Conunittee of Local No. 10 as directed.

Parenthetically, I believe it important to empha-

size that this was an investigation to detennine my
eligibility for union membership, not for transfer

to Class ''A" status. There is no closed shop. There

are, in fact. Class ''A" longshoremen who are not

members of the union. The two categories are not

identical.

When I appeared before the Investigating Commit-

tee of Local No. 10, I observed that its Chairman

that evening was Carl Smith, that there were two Sar-

geants of Arms, Odel Franklin and Benny Hunter,

and that there were also present, among others, one

Anderson, a gang boss, whose first name I do not

know, Dave Littleton, John Rutter and Thomas Silas.

The latter, Thomas Silas, although present was not a

member of the Investigating Committee. I was asked

initially to hand over my completed and executed

application for membership in the imion in duplicate

which, among other things, provided that the appli-
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cant agreed thereby to work iii the hold, that is, at

the most demanding, taxing and difficult longshore

work, for an additional period of five years if ad-

mitted into the union.* I was then asked for my records

in other unions and related documents, which after

being examined and fomid to be unobjectionable, were

returned to me. I was thereupon told I was clear for

union membership. I was told this after John Rutter

had amiomiced to the Committee that the only possi-

ble violation he had discovered against my record was

that I had dropped four hours in low-man-out viola-

tions in 1962. No date was specified for these possible

violations, and since they, in any event, were within

*The ]\Iemorandujii of 1958 contained provisions with respect

to the relative seniority of Class "A" longshoremen, Class "B"
longshoremen and casuals. In Section 1 the Memorandum of 1958

states:

"Section 1. Seniority Gr&ups.

Longshoremen employed shall fall in the following

categories

:

A. Registered Longshoremen.
B, Limited Registration Longshoremen.

Other workers doing longshore work (Social Security

men) are casuals and have no seniority rights or registra-

tion status."

These provisions respecting seniority receive part of their practical

application in the "Rules and Regulations Governing Low-Man-
Out System of Dispat<?h for Individual Longshoremen" of Decem-
ber 30, 1958, adopted by the San Francisco Port Labor Relations

Committee (hereinafter referred to as Low-Man-Out Rules). For
this Court's information, a true copy of these Low-]Man-Out Rules

are hereto annexed, made part hereof and marked Exhibit "A".

The significance of the agreement the union sought from each

prospective Class "A" applicant with respect to the condition re-

quiring the applicant to work five years longer in the hold, is that

the union sought, unilaterally and in spite of the terms of the

collective agreement, to create, even among the Class "A" men, a

five-year categors' of second-class "citizenship", so to speak. This is

a salient matter which vnll, in view of certain facts to be related

hereinafter, take on even greater importance when integrated

with those matters to be discussed hereinafter.



the ten-hour allowable limitation, I was clear. I was

about to be dismissed when Thomas Silas approached

John Rutter and handed him one or more slips of

j^aper. After looking- at them, John Rutter said, in sub-

stance, "Wait a minute. Silas says that you have some

other low-man-out violations and that altogether your

total low-man-out violations are thirteen and one-half

hours. That is more than the ten-hour allowable limit.

You are not clear." I asked for the dates of such vio-

lations. I said that I did not have any such violations,

that I had my records with me and that, if they gave

me the specific dates the violations were supposed to

have occurred, I was prepared, then and there, to de-

fend myself and demonstrate that the charge was

baseless in all respects. The Chairman, Carl Smith,

then told me that as of that evening they had changed

their procedural rules, that they were not permitting

anyone to defend himself before the Committee that

evening, and that I could, by going to the records

checker's office at 400 North Point Street, the follow-

ing morning, do so there. I then said to the Chairman,

"Is there any procedure for returning here, after

I clear myself at the records checker's office to-

morrow?" John Rutter then spoke up and said, "I

am the records checker. If you clear yourself with

me tomorrow morning, I'll see to it that you get back

here." It was then that I was dismissed by the

Investigating Committee.

At nine o'clock the following morning, when the

records checker's office opened, I was there. John

Rutter and Odel Franklin were both present. I spoke
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to Rutter and asked him to get my records together

in order that we might go over them. He was visibly

embarrassed but finally said that he was going to let

the m£Ln who had been specially handling my case

do that. He then picked up the phone and spoke to

Thomas Silas and asked him to come over to the

office. I waited and finally Silas arrived and got my
records together. He first accused me of dropping

six hours on the low-man-out system on April 23,

1962. I pointed out to Silas that this did not repre-

sent a violation on my part, that it represented an

error on the part of the dispatcher and that when I

discovered the error a day or two later, I took it up

with the dispatcher and the error was corrected. Silas

turned to the pages for the following days and, in-

deed, found what I told him was in fact true. He
then said, ''Well, that eliminates that charge." He
then presented me with a charge that I had a two-

and-one-half hour violation on either May 2nd or 3rd

of 1962. I then went over that charge with him in

detail and showed him that it again represented a

mere bookkeeping error which was discovered shortly

after it occurred and that it was immediately cor-

rected after its discovery. He thereupon went over the

records and agi-eed that the charge was unfounded.

He then said to me, ''Well, that eliminates that

charge, too. You will hear from us by mail." I then

said, "Wait a minute. Last night you accused me of

thirteen-and-one-half hours of violations. Let us go

through the other five hours you accused me of and

see if they exist." Odel Franklin, who had been



listening, interjected himself and said, "Yeah, you

might as well get them all while you are at it." But

Silas, after saying that it was not necessary to check

the others since they were less than ten hours, finally

admitted that he had nothing further. I then became

angry and said, in effect, "What is going on here?

Even if I had been guilty of the eight-and-one-half

hours of violations which you took up with me this

morning and which I showed you didn't exist, I would

have still passed last night since the allowable number

was ten. Why did you accuse me of thirteen-and-one-

half hours?" Silas did not reply.

While this was going on between Silas and me,

the Secretary-Treasurer of Local No. 10, Reino Er-

killa, was present on some other business but was

listening to the entire conversation. He, too, became

irritated at the ob^dous frame-up that had occurred

and turned to Silas and said, "Is this man clean or

isn't he?" Silas said that I was but that he had no

power to change the decision of the Committee. Only

the Committee could change its own decision. I said,

"Why don't you cite me for tonight? The Committee

is meeting and I am available." Silas replied, "No,

we can't do that, but we mil notify you by mail."

Mr. Erkilla then said, "Well, for what date are you

going to cite him?" Odel Franklin said it would be

done for the following Monday evening and Silas re-

plied that that would be a proper time. I left the

records checker's office at this point.

A day or two later I received another undated

letter from Local No. 10, identical with the first, but
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calling for my appearance before the Investigating

Committee on the evening of March 4, 1963. A photo-

static copy of that letter is hereto annexed as Ex-

hibit '^B". I appeared as directed. When I arrived,

I found that Odel Franklin was in charge of sched-

uling the order of the appearance of the men before

the Committee. He said to me that I was not on the

agenda for that evening. I asked him why not and

showed him my letter calling for my appearance.

He said, ''I'll go in and talk to the Committee and

see what they want to do about it." He came out a

few minutes later and told me that the Committee

was not going to see me ; that instead they had passed

a procedural motion that evening to the effect that

they would not see any applicant whom they had

previously interviewed. I did not go before the Com-

mittee that evening nor was I ever permitted to do so

thereafter. I, therefore, wrote the following letter

to Mr. James Kearny, the President of Local No. 10:

''1720 Buena Avenue
Berkeley, 3, California

March 8, 1963

Mr. James Kearny
500 Northpoint Street

San Francisco, California

Dear Brother Keamy:

I am writing this letter to ask for your help in

clearing my name. At last night's Local 10 meet-

ing the International President, Harry Bridges,

made it very clear that the Local's Investigating

Committee has rejected the men it considered

chiselers, dues delinquents, and contract violators.
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I camiot disagree, but the Committee can make
mistakes as was pointed out in the meeting.

At least one mistake was made that I know of.

They rejected me for chiseling thirteen and one-

half (13%) hours, or three and one-half (3%)
over the allowable in the April-May period of

last year.

The next morning, as requested, I went to the

Union Record Checkers to clear myself. Their

records showed nine (9) hours. While this was
less than the allowable ten (10) hours, I showed
that even this number was in error.

In spite of this my case was sent to another

and higher committee that handles men who
didn't pass. I was not given a chance to prove

my innocence to the Local 10 Investigating Com-
mittee as I had been promised.

I want the chance to clear myself and correct

the mistake before the Investigating Committee

so that I can be registered along with the other

men who were able to meet that Committee's

standards.

Fraternally,

Stanley Weir #80524"

This letter which was sent to Mr. Kearny by regis-

tered mail never evoked a response or acknowledg-

ment. I could obtain no further information as to my
status even though I repeatedly inquired, except that

the entire matter was in the hands of the Joint Poii;

"B" Labor Relations Committee of which John Trupp

of PMA and William Chester of Local No. 10 were

the joint co-chairmen. Finding my search for infor-
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mation frustrated in every direction, I finally on May

14, 1963, sent identical telegrams to both Trupp and

Chester in their capacities as joint co-chairmen of the

Committee. These identical telegrams read as follows

:

"DEAR SIR THIS IS TO AVOID ANY POSSIBILITY OF A MIS-

TAKE I HAVE BEEN INFORMED BY LOCAL UNION OFFICIALS

THAT YOUR COMMITTEE MAY STILL HAVE ME LISTED WITH
THE SAME LMO VIOLATIONS THAT I WAS CHARGED WITH
LAST FEBRUARY 26. SUBSEQUENT TO THAT DATE IT HAS

ADMITTEDLY BEEN ESTABLISHED THAT THE CHARGE WAS
IN ERROR. I KNOW THAT YOU CANNOT AGAIN TAKE ANY
PRECIPITOUS ACTION WITHOUT CHECKING THIS ERROR

IF THERE ARE OTHER CHARGES I REQUEST THAT I IMME-

DIATELY BE NOTIFIED, CONFRONTED, AND TRIED FOR THEM

SO THAT THERE WILL BE NO DELAY IN MY OBTAINING

UNION MEMBERSHIP AND A REGISTRATION ALONG WITH

THE OTHER B REGISTERED MEN WHO HAVE QUALIFIED FOR

SAME."

Again I waited nearly a month and received neither

response nor acknowledgment. Again I found all

doors closed to me in my quest for information.

Consequently, on June 10, 1963, 1 sent duplicate copies

of the following letter to Mr. Holtgrave and Mr.

Kearny

:
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^'1720 Buena Avenue
Berkeley 3, California

June 10, 1963

Mr. R. R. Holtgrave, Secretary

Joint Port Labor Relations Committee

c/o Pacific Maritime Association

16 California Street

San Francisco, California

and

Mr. James Kearny, Chairman
Joint Port Labor Relations Committee

c/o ILWU
400 North Point Street

San Francisco, California

Dear Sirs:

By this letter I am again attempting to avoid

any possibility of a mistake being made in my
case. Time and events may have blurred the

facts.

On February 24 of this year I was called be-

fore the Union Investigating Committee as was

proper since I had been cleared by your commit-

tee for A status. In that interview I was told I

had an absolutely clear record except for the fact

that I had chiseled some hours.

From documents produced at that time by
T. Silas, I was told I was guilty of chiseling

13% hours, or 3% hours over the amount that

would allow me to pass.

I was not allowed to prove my innocence before

the committee. I was instructed that I could at-

tempt to do so by going to the Record's Checker

in the Joint Records Office at 400 North Point
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Street, San Francisco, at any future date; and

that if I was able to do this successfully that I

would be notified to again come before the com-

mittee.

I appeared at the Records Office eleven hours

later. (February 25, 9 a.m.). From his check of

my records Mr. Silas presented me with dates on

which I was said to have dropped six (6) hours

and two and one-half (2%) hours. I proved that

I had picked up these hours and he (Mr. Silas)

stated that the committee would contact me by

mail since I had been able to clear myself. I then

requested the right to clear myself of the addi-

tional five (5) hours that would make the thirteen

and one-half (IS^/o) hours that I had been ac-

cused of dropping the previous night. Mr. Silas

was unable to do this. The additional five hours

did not exist.

page 2

I requested the right to appear before the com-

mittee again that night. Mr. Silas stated I

wouldn't be called until the following Monday.

I received via mail a notice to appear on Mon-
day March 4, 1963 as he had promised. However,

when I appeared I was told I was not to be heard,

that my case w^as in the hands of the B Commit-

tee along with the other men whose status was

doubtful, and that the Investigating Committee

was holding no meetings after that night.

On March 8, 1963 I sent Mr. James Kearny a

registered letter advising him of this situation

and I requested that he as president of Local 10

intervene because I wanted 'The chance to clear
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myself and correct the mistake' before the com-

mittee that incorrectly put the label of chiseler

on my name. I got no answer.

Shortly thereafter it was made clear that the

records of the men whose job futures were to be

decided by the B Committee were to be checked

back to June 1959, but it was stated that 'each

men will have his day in court'.

Over two months passed and I sent the follow-

ing wire to William Chester and John Trupp as

co-chairmen of the joint B Labor Relations Com-
mittee :

'This is to avoid any possibility of a mistake.

I have been informed by local union officials

that your committee may still have me listed

with the same LMO violations that I was
charged with last February 26. Subsequent to

that date it has admittedly been established

that the charge was in error. I know that you

cannot again take any precipitous action with-

out checking this error. If there are other

charges I request that I immediately be noti-

fied, confronted, and tried for them so that

there will be no delay in my obtaining union

membership and A registration along with the

other B registered men who have qualified for

same.'

Still I got no answer. This is very harrassing.

There are rmnors of other charges. Mr. Silas has

stated to witnesses, Mr. R. Erkkila and others

that the charges against me couldn't stand. The
B Committee has held many meetings. The In-

vestigating Committee has held meetings since

March 4, 1963. Over 400 men have been passed

by the committee.
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page 3

I have a family to support and keep secure.

One side of that security has already been dam-

aged due to the prolonged uncertainty of my
future in the industry. I once again request

union membership and A registration along with

the other men who have qualified.

Very sincerely,

Stanley L. Weir 80524

CC : Harry Bridges"

The following day, June 11, 1963, I sent the follow-

ing note to Mr. Paul St. Sure, President of PMA,
and enclosed a copy of my letter of June 10, 1963 to

Holtgrave and Kearny:

^'1720 Buena Avenue
Berkeley 3, California

June 11, 1963

Mr. Paul St. Sure, President

Pacific Maritime Association

16 California Street

San Francisco, California

Dear Sir:

I am sending a copy of this letter to you at the

suggestion of Paul Jacobs.

Sincerely,

Stanley L. Weil' #80524"

I received neither response nor acknowledgment to

any of these communications. What I did receive

instead was the following unsigned letter, dated Jmie

17, 1963, from the Longshore Labor Relations Com-

mittee of San Francisco:



17

^'Stanley L. Weir, #80524

Dear Sir:

You are hereby notified that on the 17th day
of June, 1963, at a meeting of the Joint Labor
Relations Connnittee, you were de-registered for

cause as a Class B longshoreman, pursuant to the

provisions of #9 of the 'Memorandum of Rules

Covering Registration and De-registration of

Longshoremen in the Port of San Francisco'.

Such de-registration was based upon the determi-

nation of the Committee that you have violated

the applicable rules.

In the event that the Joint Labor Relations

Committee receives within fifteen (15) days after

the date of this letter, a detailed written state-

ment signed by you, satisfactorily demonstrating

that there is no ground for your de-registration,

and requesting a hearing, you will be given a

hearing, at which you may show cause, if any

you have, why such de-registration should be

rescinded.

Pending such a hearing, or in the event no

further action is taken by you, you are and have

been de-registered as a Class B longshoreman as

of the 17th day of June, 1963 and are not and
will not further be entitled to the rights and
privileges of such Class B registration.

Very truly yours.

Joint Labor Relations Committee"

The de-registration letter of Jime 17, 1963, which I

have just quoted has certain salient features of im-

portance in this litigation. Although reference to

those matters may break the continuity of the recital
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of events in this affidavit, I believe that they are of

such importance as to justify the interrux3tion.

1. The defendants have repeatedly told this Court

that I and my fellow plaintiffs were de-registered

pursuant to a certain set of standards purportedly

enacted by the Joint Labor Relations Committee of

San Francisco early in 1963. They have nowhere

actually told this Court when such standards were

enacted by the Joint Port Labor Relations Committee

nor have they actually set forth the purported stand-

ards themselves. What the defendants have done is

to annex to the affidavit of J. A. Robertson, verified

March 15, 1965, a series of exhibits. One of these

documents is entitled ''Siunmary of Standards". The

standards themselves are, curiously enough, not an-

nexed. More curious still is the fact that in a previ-

ous affida^dt of J. A. Robertson (verified October 2,

1964), he sets forth in quotation, at pages 8 and 9

of his affida^dt, what purports to be the standards

themselves. When compared with the purported sum-

mary, however, they are identical. This may well be

so, i.e., the standards and the summary of the stand-

ards are identical, but certainly it opens a veritable

Pandora's Box of questions, all of which lead to my
second comment.

2. Whether there were such standards, what their

genuine contents might actually be and whether they

were really ever enacted by the Joint Port Labor

Relations Committee is immaterial because the Joint

Port Labor Relations Committee made it clear that

we (I and my fellow plaintiffs) were being de-regis-
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tered pursuant to other standards entirely. The Com-

mittee's letter of June 17, 1963, is quite specific. It

states

:

''You are hereby notified that on the 17th day
of Jime, 1963, at a meeting of the Joint Labor
Relations Committee, you were de-registered for

cause as a Class B longshoreman, pursuant to the

provisions of #9 of the 'Memorandimi of Rules

Covering Registration and De-registration of

Longshoremen in the Port of San Francisco'.

Such de-registration was based upon the deteiTtii-

nation of the Committee that you have violated

the applicable rules."

But Section 9 of the 1958 Memorandum is quite spe-

cific. It nowhere lists as grounds for de-registration

those alleged standards upon w^hich the Joint Port

Labor Relations Committee purported to make its

judgments of de-registration. It reads:

"Section 9. Be-registratioii of Limited Begistra-

tion (Class B) Longshoremen.

(a) A Class B longshoreman may be de-regis-

tered in accordance with the provisions of Section

16(f) of the Basic Longshore Agreement and, in

addition, he may be de-registered for cause by

the Joint Labor Relations Committee (in accord-

ance with such rules or uniform procedures as

may be established or followed by such Commit-

tee) if the Committee finds:

(i) The (sic) he has made any significant

misstatement or misrepresentation m his api>li-

cation or interview.

(ii) That he has failed, without leave of

absence or excuse, to register at the Dispatch
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Hall for a period of four consecutive weeks,

such de-registration to be effective as of the

beginning of such four week period.

(iii) That he has obtained and is engaged

in other work or employment on a full time

basis except with the approval or upon author-

ized leave of absence of the Joint Labor Re-

lations Committee.

(iv) That over a period of three months or

more he has had a poor work record as evi-

dence by frequent failures to sign-in, flops or

other facts indicating that he has not made
himself available for full time dispatch through

the Hall, except where he is on leave of absence

for illness, disability or for other reason ap-

proved by the Joint Labor Relations Commit-

tee.

(v) That he has failed to make himself

available for any work or shifts to which he

may have been assigned by the Joint Labor

Relations Committee.

(vi) That he is physically unable to do the

work of a longshoreman, except where his dis-

ability has been incurred by industrial injury

or disease occurring during the course of his

emplo\Tiient as a longshoreman on the limited

registration list.

(vii) That he fails to develop in respect to

the abilities or knowledge requisite to the per-

formance of longshore work and/or if he fails

to participate in the longshore training pro-

gram jointly established by the parties.

(viii) That he fails to participate where he

is involved, in procedures established to provide
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contract compliance, or that he has violated

any other contract provision for which regis-

tered longshoremen may be penalized and fails

to submit to discipline or penalty regTilarly

provided in the case of registered longshore-

men.

(ix) That he has been working in a manner
which endangers the safety of other longshore-

men.

(x) That he failed to take a physical exami-

nation as required by the Joint Port Labor
Relations Committee or failed to submit the

full report thereof to the Joint Port Labor
Relations Committee.

(xi) Or for any other cause; provided that

neither membership or nonmembership in the

union nor activity or nonactivity for or against

the imion, shall be a factor in considering ap-

plications for registration or in de-registration.

(b) Either party, if it shall have information

indicating that a Class B longshoreman is subject

to de-registration for cause, may, at a regular

meeting of the Joint Labor Relations Committee
propose the de-registration of such Class B long-

shoreman and submit to the Conmiittee any evi-

dence in support thereof, if after consideration

of the evidence submitted, the parties jointly

concur in the proposal to de-register such Class B
longshoreman, he shall be de-registered as of the

last day on which he worked as a longshoreman;

however, notice of such action taken shall be

given by ordinary mail to the person so de-regis-

tered, and upon proper application in wTL'iting,

having been made to the Joint Labor Relations
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Conunittee by such person withiii fifteen (15)

days after the mailing- of such notice, said person

so de-registered shall be given a hearing by said

Joint Labor Relations Committee at which hear-

ing he may submit evidence as to the facts con-

sidered by the Committee and others relevant to

de-registration ; in the event that the Joint Labor

Relations Committee, after such hearing shall be

satisfied that the j)erson de-registered has shown

that he was de-registered contrary to the rules,

because of material mistake of fact or otherwise,

and there was no ground for his de-registration,

it may by mianimous vote rescind such de-regis-

tration; otherwise said de-registration shall be

effective as of the date on which such de-regis-

tered person last worked as a longshoreman. Such

notice of deregistration shall be by letter in sub-

stantially the following form:

Dear Sir:

You are hereby notified that on the day

of , 19 , at a regTilar

meeting of the Joint Labor Relations Commit-

tee, by unanimous vote, you were de-registered

for cause as a Class B longshoreman, pursuant

to the pro^asions of Section 9 of the 'Memo-
randum of Rules Governing Registration and
De-registration of longshoremen in the Port of

San Francisco'. Such de-registration was based

upon the determination of the Committee that

you have ^dolated the api)licable rules, and
particularly that you have (here give par-

ticulars)

In the event that the Joint Labor Relations

Committee receives within fifteen (15) days
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after the date of this letter, a detailed written

statement signed by you, satisfactorily demon-
strating that the foregoing statement of facts

is erroneous and that there is no ground for

your de-registration, and requesting a hearing,

you will be given a hearing, at which you may
show cause, if any you have, why such de-

registration should be rescinded.

Pending such a hearing or in the event no

further action is taken by you, you are and
have been de-registered as a Class B longshore-

man as of the day of
,

19 _ and are not and will not further be

entitled to the rights and privileges of such

Class B registration.

Veiy truly yours.

Joint Labor Relations Committee

By

By

(c) Limited registration (Class B) longshore-

men may be de-registered if the Joint Labor Re-

lations Committee detennines the list is too long

for the amount of work available. De-registration

shall be from the bottom of the list after all men
w^ho have giA-en cause for de-registration are

dropped.

Joint Port Labor Relations Committee"

3. Moreover, there is still another aspect to all of

this and an extremely important one at that. Section

9 sets forth the type of model letter which the Joint

Port Labor Relations Committee was required to

send to any Class "B" longshoreman whom it had
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decided to de-register. The last sentence of that model

letter requires that it include: "Such de-registration

was based upon the determination of the Committee

that you have ^dolated the applicable rules, and par-

ticularly that you have (here give particulars) ."

The letter I received (as did all the other plaintiffs)

is absolutely silent as to the particulars of the charges

involved. That this represents a very grave violation

of the duty of the defendants is, I submit, obvious.

That omission when taken together with the matters

I have already related in this affidavit and the fur-

ther facts I shall hereinafter relate ^ve a comiDletely

Kafkaesque quality to the entire proceedings and also

give to the asserted protestations of the defendants

of high-minded regularity and fairness, a very ques-

tionable character if not an absolutely incredible one.

I return to my recitation of events.

On June 21, 1963, after receiving the de-registra-

tion letter of June 17, 1963, I \vi'ote the following

letter which is self-explanatory:
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''1720 Buena Avenue
Berkeley 3, California

June 21, 1963

San Francisco Joint Port Labor Relations

Committee

Mr. R. R. Holtgrave, Secretary

c/o Pacific Maritime Association

16 California Street

San Francisco, California

and
Mr. James Kearny, Chairman
San Francisco, JPLRC
c/o ILWU Local 10

40 North Point Street

San Francisco, California

Dear Sirs:

I received your letter in which you de-registered

me as of Jmie 17, 1963. It does not infoiTn me of

any offense I may allegedly have committed.

Under provisions pursuant to #9 of the Memo-
randum of Rules covering Registration and De-

registration I have had but one questioning of

my record for which I was tried during my four

years on the waterfront and I was cleared.

I request a hearing.

I request a written, detailed list of any charges

you may have against me so that I can prepare

for the hearing. I request that I immediately

have my right to work restored so that I can

support my family during this period.

Very sincerely yours,

Stanley L. Weir #80524

Copies to : Bridges, Bodine, and Thomas."
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This letter finally elicited a response. It took the

form of a letter dated July 5, 1963, from the Long-

shore Labor Relations Committee of San Francisco

and reads as follows:

''Your request for a hearing on your de-regis-

tration as A Class "B" longshoreman has been

granted. This hearing will be held before a spe-

cial meeting of the Joint Longshore Labor Rela-

tions Conmiittee on JUL 11, 1963 at 2 P.M., up-

stairs at Pier 24, San Francisco. Any medical

e^ddence or other documents to support, your case

should be submitted to the Committee at this time.

Failiu'e to appear at the time and place indi-

cated \Aill disqualify you from further considera-

tion."

On July 7, 1963, after receiving this letter, I im-

mediately sent a telegram to Mr. R. R. Holtgrave, the

Secretary of the Joint Port Labor Relations Commit-

tee of San Francisco, readmg as follows

:

'•DEAR SIR. RECEIVED YOUR LETTER XOTIFYIXG ME I AM
TO HAVE HEARIXG JULY IITH I WILL BE PRESEXT, BUT
YOU HAVE XOT YET TOLD ME THE CHARGE YOU IXTEXD

TO TRY :ME FOR I AGAIX REQUEST YOU SO IXFOR>r ME,

AXD XOT FORCE ilE TO APPEAR WITHOUT PREPARATIOX
SIXCERELY"

Mr. Holtgrave's reply, likewise by telegram, re-

quires no comment. It reads:

'YOUR UXIOX IS YOLTl EXCLUSIVE BARGAIXIXG REPRE-

SEXTATIVE OX YOUR GRIEVAX^CE UXT^ESS YOU IXTEXD TO

PROCEED IXDEPEXDEXTLY WITH THE E:\IPL0YERS UXDER
SECTIOX 9 OF THE XATIOXAL LABOR RELATIOXS ACT YOU
SHOLTLD COXSULT \\TTH YOUR UXIOX REGARDIXG THE

HEARIXG"
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I immediately did as instructed. On July 9, 1963,

I sent the following telegram to Mr. Kearny, Presi-

dent of Local No. 10 and Chairman of the Joint Port

Labor Relations Committee of San Francisco

:

"R R HOLTGRAVE SECRETARY YOUR COMMITTEE NOTIFIED
ME MY HEARING JULY 11. I WIRED HIM REQUESTING
CHARGES. HE RETURNED WIRE THAT UNLESS I WANT TO
DEAL WITH HIM UTSTDER SECTION 9 NATIONAL LABOR RE-

LATIONS ACT THAT MY LWION IS MY REPRESENTATIVE AND
I SHOULD CONSULT MY UNION ON THE CHARGE. I REQUEST
YOU WIRE ME THE SPECIFIC CHARGES SO I CAN PREPARE
DEFENSE."

By this time I was not astonished that I never re-

ceived either acknowledgment or response.

On July 11, 1963, I appeared as directed before the

Joint Port Labor Relations Committee. The session

opened with my being told, (a) that I would not be

permitted to have counsel, (b) that I would not be

permitted to produce witnesses on my behalf, (c) that

I would not be told the exact nature of the charges

against me but only the general nature of the accusa-

tion, (d) that if I wanted to ascertain the precise

nature of the charges which w^ere now being leveled at

me, it would be necessary for me to appear entirely

unaccompanied (and this w^as stressed) at the

Records' Office of the Committee within one week.

At the ''hearing" itself, the imion representatives

made no offer to represent me, they did not even ask

that the Committee be specific in its charges and abso-

lutely gave me no assistance whatsoever. The union

representatives w^ere part of the prosecution.
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At the ''hearing" after being told the things that I

set forth above, I was invited to make any statement

I wanted. I spoke from written notes and said sub-

stantially the follomng: That I was glad I had the

opportimity to speak to the Committee, that I was

aware that more detailed attention had been directed

toward me than toward any other Class "B" appli-

cant for Class ''A" registration because I had been

imswerving in my defense of the rights and interests

of the ''B" men, because they had elected me their

leader and spokesman, because I had been the repre-

sentative elected by the "B" men to represent them

before the Executive Committee of Local No. 10, and

because, I had been outspoken in opposing the collec-

tive agreement as being unfair and completely unjust

to the "B" men and, in the long run, towards the

entire longshore working force, both "A" and ''B", as

well, and that I had, in consequence, earned the

enmity of the officials of both the imion and PMA;
that this was not the first imfounded attempt to de-

register me; that in April of 1963 the Committee had

sent a de-registration letter to me ostensibly on the

groimd of a ^dolation of the availability nile, but they

had to back down and cancel the de-registration when

I fought back and established conclusively that the

charge was groimdless; that this was another attempt

to de-register me on groimdless charges, just as it was

an attempt to de-register other ''B" men (the other

plaintiffs in this action) on groundless charges, be-

cause we had earned the enmity of the leadership of

the union and the employers for opposing the short-
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sighted and ultimately self-defeating collective agree-

ment; that I had also gained the hostility of the

leadership of the union and the employers by protest-

ing the I960' freeze of promotions of ''B" men to Class

"A"; that other standards were being applied to me
than to other applicants for promotion to "A" status;

that those of the ^'B" men (even those who opposed

the collective agreement and the freeze as unfair but

were not outspoken about their objections) were

checked for a base four-week period, but that those

like myself who gave repeated voice to our objections

were being investigated with a fine tooth comb for

every day of our four years as longshoremen ; that the

maximum charges against me at one time was four

hours, at another it was thirteen-and-one-half hours

and still again at another eight-and-one-half hours,

and in each instance I had shown them to be baseless

charges ; that having done so, having demonstrated the

charges to be groimdless, I was cited again to appear

before the Investigating Committee but refused a

hearing when I appeared; that I made repeated re-

quests to be heard; that I was aware that the union

had hired Asher Harer, the most experienced record

checker available to them, to go over my records with

a fine tooth comb (as well as the records of some

thirty other Class ''B" men) and that he had given

me a clean bill of health, so to speak; that I was

aware that a copy of Mr. Harer^s report was in the

possession of Mr, Kearny and that it showed that

there was but one possible technical violation of this

low-man-out rules against me in the entire four-vear
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period of any "B" registration and that was but for

two-and-one-half hours; that I denied that even that

two-and-one-half hours was correct and chargeable

against me ; that I was aware of the low-man-out rules

since I was the ^'B" men's representative; that I w^as

utterly opposed to chiseling of any sort and it was for

that reason the ''B" men elected me as their repre-

sentative ; that anyone who said I chiseled was a liar

;

and that I deserved my promotion but that if I did

not get it I did not intend to quit and would fight the

imjust decision to the bitter end.

During the course of my long statement to the Com-

mittee, I made reference to the report of Asher

Harer, which I said was in Mr. Kearny's possession.

Mr. Kearny interrupted to take out the report and

read it to the Committee at that point and, indeed, it

stated what I had claimed was in it. I then continued

with my statement. When I finished my statement,

there was a long silence. Finally, Mr. Holtgrave said,

''Are you claiming discrimination by this Committee?

Because if you are, the rules say that you can take an

appeal within 10 days from today. Do you want to do

thatf I told him that I was a bit amazed by his

remark since I did not know what their decision

would be and in the very beginning they had informed

me that their decision would not come down for about

two weeks. I concluded by saying specifically that I

foimd their procedure baffling. I said, ''How can I

appeal within ten days from today from a decision

which you tell me you will not reach for another two

weeksf Mr. Holtgrave did not reply but instead said
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that if I wanted to I could go to the records checker's

office on July 17, 1963, to learn the specific details of

what the charges were against me. I said to Mr. Holt-

grave, ''My experience is very bad with that sort of

thing because the last time I went to the records

checker's office I never got back to the Committee.

How, if I clear myself on the 17th, will I get back

here?" Mr. Holtgrave said, ''The chances are that you

will not, but there will be a PMA man there on the

17th and you may go there if you like." With that

remark, I was told the hearing was at an end and I

should leave.

I appeared at the records checker's office on July

17, 1963, and this time I was accused of 22% hours of

low-man-out violations on specific dates. I got out my
own records which I had with me and tried to show

them that each of the alleged violations were ground-

less. They refused to look at my records. I asked them

to produce the sign-in sheets so that I could sub-

stantiate my statement that I was not guilty of any

of the violations of which I was being accused. This,

too, they refused to do. Mr. Edwards of PMA in

effect said to me that they were standing on their

accusations and that that was the end of the matter.

The next day I wrote the following letter which is

self-explanatory

:
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^'1720 Biiena Avenue
Berkeley 3, California

July 18, 1963

Mr. R. R. Holtgrave, Secretary

Joint Labor Relations Committee

c/o Pacific Maritime Association

16 California Street

San Francisco, California

and
Mr. James Kearny, Chairman
Joint Labor Relations Committee

c/o ILWU
400 North Point Street

San Francisco, California

Dear Sirs:

Your committee de-registered me as a class B
longshoreman on Jime 17, 1963 thus discharging

me from my job. At that time you did not supply

me with the reasons for your action.

Because I appealed, you sent me a letter dated

July 5, 1963 telling me I had been gTanted a
'^ hearing" on July 11, 1963. Prior to the latter

date I telegraimiied both of you requesting the

charges I was to be tried for. I did not receive the

answer I requested.

At the July 11 "hearing" I was not supplied with

the specific nature of the charges. I was simply

told that I had violated the LMO niles by drop-

ping 23% hours. Neither of the two lawyers

present for the PMA nor the union's four man
B committee that had accused me supplied the

specifics of the charges. No master sheets, sign in

sheets, or (with one exception), dispatch sheets

were produced to substantiate the charges.
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When I objected I was informed by your secre-

tary that I could learn the exact nature of the

charges that I was being tried for on that day
(July 11, 1963) on July 17, 1963 at the Records

Office.

When I arrived at this 'closed door' confronta-

tion at the Records Of&ce to learn of and discuss

these charges there was present Mr. Edwards of

the PMA, Mr. Rizer, the records checker, Mr.
Hoffman of the B committee Mr. Hunter, the

sargent at arms and for part of the time looking

on was Mr. Silas. I was presented with charges

that now totaled 22% hours.

Was I being tried by these men instead of your
committee of authority ? Did they have the power
to clear me or find me imiocent? I was not told

that my hearing was to be continued at the

records office or that any but your committee had
jurisdiction.

In view of the above I request a real hearing in

front of your committee.

(Again I point out that I should not be tried for

more than the hours I allegedly dropped on the

basis of the first four week check. The amount
was less than 10 hours. The men who were given

A registration and not de-registered were not

checked for more than four weeks if the amount
was less than 10 hours. I was checked for at least

sixteen (16) weeks. I met the standards by which
over foui' hundred men were promoted to union
membership and given A status. Among those

correctly promoted were men foimd guilty of

LMO violations. Their sentence was 30 days off as

the contract stipulates. I, who have never been
tried, have ali'eady had over 30 days off.)
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I request that all the charges be backed by all the

relative documents from the records office needed

to substantiate them.

Only in such a hearing can I for the first time

have the opportunity to make my defense. In

addition to simple adherence to democratic pro-

cedure I add that the extreme complexity of the

LMO system makes this doubly true. I seem to

recall that at the July 11 'hearing' I was told I

would not be allowed to produce witnesses. In the

light of the fact that my four prosecutors of the

union's B committee were present as were two

PMA lawyers from PMA who participated and

from whom your secretary received counsel in the

'hearing', am I to be denied witnesses and coun-

sel in my behalf ?

Sincerely,

Stanley L. Weir #80524'^

Parenthetically, just in the event I have not yet

made it clear, I hereby deny that I was guilty of any

of the violations which were specifically charged

against me at the records office on July 17, 1963.

The next event which occurred w^as that I received

a letter on the stationery of the Longshore Labor Re-

lations Committee of San Francisco, which reads as

follows

:

''July 23, 1963

Stanley L. Weir

Dear Sir:

This letter will advise you that the Longshore

Labor Relations Committee has considered your

appeal on de-registration which was heard at the

meeting of July 11, 1963.



After a thorough investigation and review of

the facts in your case, the Committee has decided

that these facts are such that the application of

the rules agreed to between the parties to these

facts requires your deregistration. Accordingly,

its decision is to reaffirm the determination made
on June 17, 1963 that you are deregistered.

Very truly yours,

R. R. Holtgrave

Secretary"

On July 27, 1963, I took an appeal and in doing so

wrote a letter which reads as follows:

''July 27, 1965

R. R. Holtgrave, Secretary

James Kearny, Chairman
JLRC (PMA-ILWU)
16 California Street

San Francisco, California

Dear Sirs:

Your conmiittee de-registered me on Jime 17.

On July 24, I received your letter denying my
hearing appeal. In so doing you consummated an

action that is discriminatory. You have not

judged all the men iuvolved by the same
standards.

I appeal your decision and request another

hearing as stipulated, where I will prove and
dociunent this discrimination.

I have never been able to get from you an
official statement specifying the alleged charges

against me, nor did your committee produce docu-

ments to substantiate the charges.

Would you please correct this situation for the

next hearing."
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Substantially, all of the other plaintiffs wrote

identical letters of appeal on that date. All of the

plaintiffs, including mj^self, waited patiently hopmg

that our appeals would be called for a hearing. After

waiting eight-and-three-quarter months ^^T.thout

acknowledgment or response or any other action

whatsoever by the defendants, the other plaintiffs and

I commenced this action. Before this action was com-

menced, however, I tried to find out if the Committee

and the defendants intended to act on the appeals and

when that w^ould be. I telephoned for information and

was informed that the matter was closed. The decision

of July 23, 1963, I was informed, was final. It was

then that this action was actually conmienced.

Before going on to discuss the evidence upon which

I ask this Court to conclude that the defendants acted

against me (and the other plaintiffs) with hostility, in

bad faith and with open malice, I believe it apposite

to bring to the attention of this Court the fact that

there have been at least three separate, protracted,

plenary hearings in collateral proceedings dealing

with the underlying events and that in each of those

hearings the factual conclusions arrived at independ-

ently hy the respective impartial hearing officers

either have heen sharply at variance ivith or totally

contradictory of the arguments, assertions, conclusions

and contentions of the defendants as they have heen

presented to this Goui't in this litigation. This has

been true, first, in the hearings before the California

Unemployment Insurance Appeals Board where

nearly 1,700 pages of testimony were elicited and
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scores of exhibits scrutinized in a bitterly contested

proceeding and, secondly, in the protracted hearings

before a Trial Examiner of the National Labor Rela-

tions Board, in a relevant allied proceeding, where

again extensive testimony was heard and large num-
bers of documentary exhibits were considered. For the

information of this Court, I hereby annex hereto,

make part hereof and mark as Exhibits, photostatic

copies of the following:

Exhibit ''C"—Decision of Donald Gilson, as

Referee, dated May 14, 1964, for the California Un-

employment Insurance Appeals Board in proceedings

entitled, ''In the Matter of James V. Carter, et al.".

Case No. SF-3033. I am one of the claimants in these

proceedings.

Exhibit ''D"—Decision of Albert E. Gatley, as

Referee, dated August 16, 1963, for the California

Unemployment Insurance Appeals Board in proceed-

ings entitled, "In the Matter of Roger W. Fleeton,"

Case No. OAK-4519.

Exhibit ''E"—Decision of the California Unem-
ployment Insurance Appeals Board, dated February

14, 1964, in an appellate decision entitled, ''Roger W.
Fleeton, Claimant-Respondent, vs. Pacific Maritime

Association, Employer-Appellant", Benefit Decision

No. 63-3167.

Exhibit "F"—Decision of Herman Marx, as Trial

Examiner, for National Labor Relations Board, dated

May 4, 1965, in consolidated proceedings entitled,

*' Pacific Maritime Association and Johnson Lee, et
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al." (Case Nos. 20-CA-2787 etc.) and ''International

Longshoremen's and Warehousemen's Union, Local

No. 10 and Johnson Lee, et al." (Case Nos. 20-CB-

1121 etc.).

It would serve no useful purpose to siunmarize the

foregoing exhibits in detail in this affidavit, but it is

important, however, to point to certain salient aspects

of those decisions.

First: In the proceedings before the California

Unemployment Insurance Appeals Board involving as

claimants many, if not most, of the plaintiffs in this

action (among whom I am one) (In the Matter of

James V. Carter, et ah, Case No. SF-3033) the deci-

sion of the Referee (Donald Gilson), dated May 14,

1964, (Exhibit ''C") which was reached, as I have

already observed, after considering testimony cover-

ing nearly 1,700 pages of transcript, including several

hundred pages of testimony by representatives of the

defendants, stated:

''The questions presented are two in number and

are mutually exclusive. First, if the claimants

herein voluntarily left their work, did they do so

without good cause? Secondly, if the within

claimants were discharged by their employer, was
such discharge for misconduct?" (p. 10)

It is important to observe the conclusions arrived at

by the Referee with respect to these two questions. In

dealing Avith the first he concluded

:

''In order to evaluate the circumstances in the

instant cases with the cited cases, it is necessary

to review briefly the circiunstances in which the
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claimants are found. They had worked since 1959

as longshoremen and, as such, were subject to the

rules and regulations that have been hereinabove

set forth. In this capacity they were obliged to

pay a pro rata cost of the hiring hall, which they

all did, even though at times they were late with

such payments. It is worthy of comment, how-

ever, that as of the date that consideration was
given to them for reclassification as Class A long-

shoremen, they were all in a current condition in

respect to their pro rata payments. In each such

instance the individuals had paid the $1 per day
fine,* which was established for tardy payments
and in each such instance, the man continued

fully eligible to be dispatched to work as a Class

B longshoreman and w^as in fact dispatched as

such over the years involved.

''Similarly, some of the claimants herein had
been subjected to penalties in connection with

violations of the 'low-man-out' rule. It is true

that errors had occurred in respect to the hours

used by some of the claimants herein. Such errors

had occiUTcd in some cases because of a rule

adopted by the dispatcher in connection with Sun-

days and, in other cases, it was because lack of

*The $1.00 per day fine imposed for late payment of pro rata

was an exaction imposed unilaterally by the union. It seems not
to have been imposed pursuant to any provision of the collective

bargaining agreement. It together with the pro rata was paid into

the union treasurj^ from which undisclosed sums were used to

defray the union's portion of the cost of maintaining the hiring

hall. In the decision of the Trial Examiner for the NLRB, re-

ferred to above, he found: "The San Francisco Port Committee
fixed the 'pro rata share' payable by Class B Registrants, charging

$8 per month since some point in March 1963, and $6 per month
prior thereto. These payments are made by the registrants directly

to Local 10, which levies and collects a fine of $1 for each day
a B registrant is in arrears." (Decision, p. 5:1-6)
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knowledge and understmiding of the rules and

confusion in the minds of the claimants as to the

proper hours to be used. In each such instance the

claimants had been continued in employment

until the decisive action of the Joint Port Labor

Relations Committee which is the subject matter

of the instant case.*******
"After analyzing all the facts, it is inherently im-

possible to Relieve that the claimants herein could

logically have been expected to anticipate that

their acts would result in the loss of their employ-

ment. In brief, the claimants did not efnbark on a

course of action which they knew or should have

knotvn would result in the loss of their employ-

ment. As a matter of fact, over the years a pat-

tern of behavior was established which ivas

co7idoned and allowed by the employer, the union

and the Joint Port Labor Relations Committee."

(pages 12-13)— (Italics added.)

Even more pertinent are the conclusions of the

Referee with respect to the second issue, namely,

"whether or not such discharge was for misconduct."

In reaching his conclusions on this issue the Referee

stated that the standard which he employed in de-

termining the issue was whether the claimants had

been discharged ^'because of a material breach of duty

owed the employer imder the contract of employment

which breach tends to injure substantially the em-

ployer's interest." His conclusions read in part:

"A careful analysis of the facts shows that dur-

ing the period of the claimants' employment from

1959 to June 17, 1963, they were retained as
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registered Class B longshoremen and as such were
dispatched to such employment as became avail-

able through the hiring facilities of the jointly

operated hiring hall. During this period of em-
ployment, as has been indicated hereinabove, all

the claimants became involved to a more or less

extent with one or more of the stated violations

of the rules adopted for their conduct. Again,

emphasis must be placed upon the fact that vio-

lations in respect to the working rules or in re-

spect to availability were considered at the time

of occurrence and penalties were assessed. Those
penalties being satisfied, the individuals were con-

tinued as Class B longshoremen and were dis-

patched to employment as it arose. // the Joint

Port Labor Relations Committee was harmed in

any way or if the companies for whom the serv-

ices were performed through the facilities of the

Joint Port Labor Relations Committee were
jeopardized, siiclii acts agcmist the employer's in-

terest were condoned and abrogated by the unpo-

sition of the penalty and the satisfaction thereof.

''In connection with the violations of the pro rata

payment and the 'low-man-out' rule, it is espe-

cially noteworthy that the principal party to be

aggrieved by such violations was the Interna-

tional Longshore and Warehousemen's Union,

inasmuch as such violations affected the financial

operation of the hiring hall and also was of a

nature whereby the so-called 'chiseling' of the

claimants was to the detriment of the members
of the miion. Yet, despite these acts which would

jeopardize the union organization rather than the

employer organization or the Joint Port Labor
Relations Committee, the ILWU at the meeting
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of the Joint Port Labor Relations Committee, on
July 16, 1963, moved that individuals involved in

the LMO violations and pro rata payment viola-

tions be reregistered and moved to Class A regis-

tration. This would indicate that the principal

party which would he aggrieved hy the acts of

the claimants was not in fact aggrieved and that

the grievance was not of a nature which would
preclude the union desiring such individuals to

be promoted to the higher classification and ac-

cepted into membership.*

''When these circumstances are considered along

with the fact that violations of the LMO' program
would in no way jeopardize the functions of the

Joint Port Labor Relations Committee and that

said Joint Port Labor Relations Committee had
previously condoned the other violations that are

involved herein, it is concluded that there is

serious doubt that the acts of the claimants con-

stitute misconduct. . . .

*It may well be noted that the motion referred, to was made
in response to two motions which were " overwhelmingly-

adopted" at a membership meeting of Local 10 on July 11, 1963,

which read as follows:

''M/S/C THAT ALL 'B' MEN WHO ARE ON APPEAL
AND WHO HAVE NOT BEEN PROMOTED SOLELY BE-
CAUSE OF LOW-MAN-OUT VIOLATIONS SHALL BE
GIVEN 30 DAYS OFF AS PER CONTRACT AND PRO-
MOTED TO 'A' REGISTRATION.
^'M/S/C THAT THE LABOR RELATIONS COMMITTEE
BE INSTRUCTED THAT ALL 'B' MEN WHO ARE ON
APPEAL AND HAVE NOT BEEN PROMOTED SOLELY
BECAUSE OF PRO-RATA VIOLATIONS SHALL BE RE-
REGISTERED AND MOVED TO 'A' REGISTRATION."
(Local 10 Longshore Bulletin, July 19, 1963.)

T'wo things are most significant here : the membership, who in

the ultimate analysis, constitute the ''aggrieved" party did not

consider themselves so and, moreover, they "overwhelmingly"
recognized the deregistrations of the B men to be contrary to

the contract.
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*^
. . . The circumstances herein are such, and the

evidence serves to establish, that the claimants

desired to continue working and that they had no

reason to believe that violations occurring over a

period of three or foiu* years, for which proper

penalty had in each instance been made, would
result in the loss of their employment. Their acts

were not of a nature to he wilful or indicative

of intentional disregard of the interests of the

Joint Port Labor Relations Committee. . . . A dis-

charge under such circumstances is not for mis-

conduct, ..." (Pages 13-14; italics added.)

Secondly, in the separate proceedings before the

California Unemployment Insurance Appeals Board

involving Roger W. Fleeton (Case No. OAK-4519),

(Exhibit ''D") one of the plaintiffs in this action, the

Referee (Albert E. Glatley) concluded:

''The claimant herein was terminated from his

employment by the action of a joint labor rela-

tions committee made up of members of his rni-

ions* and employers. He has testified under oath

he was advised by the union dispatcher that he

was not required to be available for dispatch on

Sunday and that it was customary of longshore-

men in his category not to be available on Sun-

days. It was further the custom of individuals in

this category not to report penalty hours in the

event that they missed employment opportimities

on Smidays. The employer was unable to present

any evidence that would contradict this testimony.

The claimant's alleged violations of the registra-

*This is an error. The claimant was not a member of the

union. The Committee was made up of representatives of PMA
and Local 10.
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tion rules were committed months in advance of

any action taken by his union or the Joint Rela-

tions Labor Board. Although the employer is a

party to the agreement which established the dis-

patch rules, the claimant's discharge was insti-

gated by the union and the distribution of work
program was for the benefit of the imion mem-
bers. In the opinion of the referee the evidence

does not suhstantiate a -finding tJmt the claimayit

violated an ohligation owed to the employer mid

further, it could not he said that the claimant's

actions were wilful so as to constitute miscon-

duct. . . /' (Page 3; italics added.)

PMA appealed this decision to the Board. On Feb-

ruary 14, 1964, the Board affirmed the Referee's deci-

sion and in doing so wi'ote

:

^'The claimant testified that he and others of the

group of Class B longshoremen had been in-

formed by a imion official that it was not neces-

sary that they register or be available for work
on Simdays because of the slight chance that Class

B men would obtain Sunday emplojTnent, and

that the matter would be taken up with the Pa-

cific Maritime Association to confirm the action.

The dispatchers were not charging Class B men
with hours of work on Simday but were leaving

the registration sheet blank. The violation of

which the claimant was accused was that he had

work opportunities in April and in August 1962,

on Sundays, and did not report the 'flops' or re-

register the following Monday, as is required by

the rules. The claimant further testified that such

procedure was common practice among all of the

Class B longshoremen. . . .
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^^The tvitness for the employer was unable to

state whether this practice was a standard prac-

tice. . .
." (Page 8; italics added.)

The Board, in unanimously affirming the Referee's

decision, concluded:

'^
. . the express intention of violating the rules

... is absent in the matter presently before us.

In the present case the claimant had been in-

formed by the dispatcher, a union member, that

it was unnecessary for Class B members to regis-

ter and hold themselves available for work on
Sundays because of the slight chance that they

would be called. It appears as if it was standard

practice for Class B members to absent them-
selves on Sundays without incurring a penalty.

While the published rules are specific about the

necessity of observing the rules strictly, it is our

opinion that the claimant was entitled to rely on
information given to him and to others in his

situation, from one in authority. We hold, there-

fore, that the claimant did not intentionally vio-

late the rules of the Joint Labor Relations Com-
mittee. ..." (Page 10.)

Thirdly, there were extensive hearings before a

Trial Examiner of the National Labor Relations

Board (Exhibit "F") involving five Class B long-

shoremen who were deregistered together with these

plaintiffs on June 17, 1963, and upon allegedly sub-

stantially identical grounds (Case Nos. 20-CA-2787

20-CA-2788; 20-CA-2796; 20-CA-2796-2; 20-CA-2796-3

20-CB-1121: 20-CB-1122; 20-CB-1124; 20-CB-1124-2
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20-CB-1124-3). In effect the Trial Examiner found

that the alleged grounds upon which the defendants

ostensibly predicated deregistration of the Class B
longshoremen there involved were without substance

and recommended, among other things, their rem-

statement with back pay and interest. In its salient

aspects that decision is extremely pertinent here. A
copy of the decision is before this Court as an

exhibit. Its length precludes summarization. How-

ever, I stress its importance on this motion because of

its detailed recital of the underlying facts involved,

its careful analysis and evaluation as to the weight,

credibility and implications of the testimony adduced

and its overall conclusions. I venture the opinion that

if this decision, together mth the decisions rendered

after the unemployment insurance compensation

hearings, are placed on one side and the factual

allegations of the defendants in this litigation are

placed on the other, the conclusion mil be inescapable

that there is something less than good faith in the self-

righteous presentations and protestations of the

defendants in this litigation.

I have charged that the defendants discriminated

against me from motives which were malicious; that

they did so with overt hostility; and that the defend-

ant imions, with the aid and assistance of PMA de-

nied me entirely fair representation.

These statements are, of course, in part, conclu-

sions. To a cei"tain extent I have already set forth the

factual basis upon which these conclusions rest. I now

propose to deal with certain of the facts which will
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''round out the picture," so to speak, and demonstrate

fully the motivations involved.

I was, as those already pointed out, registered as a

Class "B" longshoreman on Jmie 1, 1959. This date

is important because it comes during a period which

marks the end of certain tentative negotiations which

were being conducted between PMA and ILWU—^ne-

gotiations which had been under way for several years

and which were soon to conclude in an intermediate

stage: the execution on August 30, 1959, of a certain

collective agreement effective for a three (3) year pe-

riod commencing retroactively on June 15, 1959, and

ending on June 15, 1962, with provisions for certain

further negotiations annually during the three year

term. Because of the importance of this agreement to

the remarks w^hich I shall hereinafter make, I annex

a copy thereof as Exhibit "G". I shall discuss it more

fully hereinafter, suffice it now to note that I was

outspoken in my opposition to this agreement because

of its immediately injurious effects on the working

conditions of the Class ''B" men and, over the long

run, to the detriment of the Class "A" men as well.

I shall return to this subject hereinafter.

The original category of registered longshoremen

came into existence as a consequence of the bitter

waterfront strike of 1934 on the Pacific Coast. It was

terminated \^TLth a collective agreement but only after

it riveted the attention of the entire nation upon it

and, likewise, only after it invoked Presidential inter-

vention. It represented one of the high points of labor

militancy in this country. The settlement which came
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out of it provided, among other things, for the regis-

tration of the permanent longshore work force. Regis-

tration had a twofold aim: it sought to satisfy the

needs of the employers by making available a stabil-

ized labor force while simultaneously affording long-

shoremen regularity and continuity of employment.

During the next dozen years or so the waterfront

on the Pacific Coast remained a place of troubled

peace. The period was marked by a host of major

strikes of almost equal bitterness and by an. almost

countless niunber of sporadic and local strikes.

The last of the major disruptive strikes occurred in

1948 and lasted for 95 days. It was following the set-

tlement of that strike that a new spirit of accommo-

dation gradually was achieved. Several factors com-

bined to make that result possible. First, there was a

change in the leadership of the employer group. This

was a necessary condition for the purpose of better

accommodation, but not a fully sufficient one. Two

other conditions were far more significant: (1) There

were the beginnings of mechanization applied to the

loading and unloading of cargo and the recognition

that the trend toward the use of labor saving devices

was not a trend capable of being stopped in its tracks.

Longshore union militancy could disrupt and obstruct

but it could not permanently halt the trend. The trend

proved the threat of a future decreasing need of as

large a longshore working force as had prevailed in

the past. ILWU and the registered longshoremen

were extremely cognizant of this factor and seemingly

tempered their activities accordingly.
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(2) From the point of view not only of ILWU
and the registered longshoremen, but also from the

standpoint of PMA, there was beginning to be a very

discernible drop in the nmnber of registered long-

shoremen, a drop in the availability in the experienced

longshore labor force, which was the consequence of

normal attrition in any closed category: their deaths,

there were injuries and retirements, there were trans-

fers to other occupational pursuits and other related

factors at work all of which served to decrease the

number of registered longshoremen regularly avail-

able.

There was yet another factor involved which was

even more crucial than all of the foregoing: the aver-

age age of the registered longshoremen had and was
continuing to increase. This left them less and less able

to do the arduous work which—in spite of all the

mechanization conceivable^—still remained an absolute

necessity in very large areas of longshoring.

By the niid-1950's, these factors were, not only

recognized but openly discussed by all interested

parties. Toward the end of 1957, conversations of an

exploratory nature had begun between PMA and

ILWU looking toward possible solutions for the prob-

lems these factors posed. For PMA the great aim,

of course, was the elimination of all, or substantially

all, of the restrictive practices which were embodied

in the then existing collective agreement and which

had been attained by ILWU over the years from

1934 on. To a certain extent those restrictive prac-

tices involved what Harry Bridges termed the forced
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use of
' 'witnesses:" longshoremen who were totally

uiniecessary for the accomj)lishment of the tasks in-

volved. But, this was but a pai-t, and perhaps not the

chief part, of the restrictive practices which PMA
sought to end. It sought a free hand in its opera-

tions: it wanted to be the sole judge of what was

proper in its utilization of its labor force. PMA
members did not as a consequence of the collective

agreement which was subsequently entered in for the

first time begin to mechanize. It had been doing it

right along. What it wanted was to be able to deter-

mine for itself what the minimum labor it required

to man its equipment and not the optimum number

or the number the unions had attained as the mini-

mum in prior collective agreements.

ILWU, for its part, faced the problem of how

eventually to protect the Class "A" longshoremen

who were more and more coming to an age at which

they were necessarily required to retire or physically

incapable of doing demanding tasks. There was rec-

ognition, too, that inevitably the restrictive work

practice rules would to some extent have to be given

up. For both PMA and ILWU, there was addition-

ally the necessity of having a replacement body of

longshoremen who would be available to do the more

arduous work which still remained, which continues

to remain in abundance and ^^dth respect to which

mechanical devices are either no substitute or even

useful adjunct. Such supplementary body of long-

shoremen were, of course, also necessary as replace-

ments for the natural losses incurred in the closed
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category of registered longshoremen. Tentative feel-

ers between the parties in the mi(i-1950's indicated a

desire on both sides to compromise the differences

between them. Certain exploratory approaches were

therefore made. In 1957, the parties opened prac-

tically the entire field of longshore protective provi-

sions for negotiation. This was done following a union

caucus consisting of delegates elected by locals to

determine policy, which met in October of that year.

Subsequent to that union caucus, ILWU submitted

a memorandum to PMA on November 19, 1957 in

which ILWU proposed more formal negotiations and

listed the following as mutual objectives to be ex-

plored :

''1. To extend and broaden the scope of cargo

traffic moving through West Coast ports and to

revitalize the lagging volume of existing types

of cargo by:

(a) encouraging employers to develop new meth-

ods of operation; (b) accelerating existing proc-

esses of cargo handling; and (c) reducing cargo-

handling costs in water transportation, including

faster ship turn-aroimd.

''2. To preserve the presently registered force

of longshoremen as the basic force of the industry

and to share with that force a portion of the net

labor cost saving to be effected by the introduc-

tion of mechanical innovations, removal of con-

tractual restrictions, or any other means."

In other words, to explore the possibility of giving

to members of PMA as complete freedom for the
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manner, mode and nature of their operations as they

had practically enjoyed prior to 1934 at the expense

of longshoremen not of the Class "A" category.

These negotiations had certain concrete results. One

of the first and, of course, one of the most important

of them so far as this litigation is concerned is the

fact that on March 18, 1958, the Joint Port Labor

Relations Committee in the Port of San Francisco

adopted the 1958 Memorandum whose purpose, among

others, was to set the machinery going for registra-

tion soon thereafter of a large group of Class ''B"

longshoremen. The plaintiffs Avere that group of Class

''B" longshoremen.

The second result was involved with our induction

as Class "B" longshoremen in the middle of 1959.

With our induction the groundwork was laid (a) for

relieving the Class ''A" men of the duty of doing

taxing, difficult and back breaking work—that w^ork

was now, in practice, exclusively for the Class ''B"

men, who under the rules could not refuse to take

such assigmnent—and (b) for eliminating, in prac-

tice, substantially all of the protective rules embodied

in previous collective bargaining agreements because

practically speaking, now the only ones injured by the

elimination of such protective work rules were the

"B" men with whose protests neither the leadership

of the union nor the employers were concerned. The

collective agreement of August 10, 1959 (Exhibit

''Gr") followed soon thereafter.

It is of interest in this connection to note that in

August of 1959, at or about the time the new agree-
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ment was entered into, PMA (with the cooperation

of ILWU) hired Max D. Kossoris of the Bureau of

Labor Statistics to make various studies for it. Sub-

sequently, in January of 1961, Mr. Kossoris published

an article in the Monthly Labor Review entitled

*'Working Rules in West Coast Longshoring" in

which some very pertinent comments were made. He
wrote at page 4:

''To make some progress in the desired direc-

tion, the PMA and the ILWU entered into the

remarkable agreement of 1959. For a payment of

$1% million, the imion agreed to go along with

any and all mechanization during the 1959-60

contract year; but all restrictive rules were to

remain in full effect. The 1958 fully registered

work force was to be maintained, subject only to

natural attrition—i.e., deaths, retirements, and
dropouts. The employers, in addition to the right

to mechanize without fear of reprisal by the

union, bought a year's time during which to de-

velop a measurement system accurately determin-

ing the man-hours saved.

''This was the initial step. The ultimate ob-

jective was stated to be:

"To guarantee the fully registered work force

a share in the savings effected by laborsaving

machinery, changed methods of operation, or

changes in working rules and contract restric-

tions resulting in reduced manpower or man-hours
with the same or greater productivity for an
operation.

"This objective went far belond mechanization.

It included—on the basis of the cited language

—

any change that resulted in greater productivity,
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regardless of how it was brought about. The

union clearly recognized that restrictive working

rules were part of that picture. The agreement

also was silent on what the union was to get as

its share of the savings. This was to be left to

later negotiations when the measurements would

indicate the size of such savings. Then the parties

would know what they were bargaining about."

Mr. Kossoris acknowledged the entirely one sided

nature of the 1959 agreement: its purpose was ''to

guarantee the fully registered work force ..." but

of benefits to the other members of the collective

bargaining unit—the Class ''B" men—there were

none.

Mr. Kossoris tells us certain other revealing infor-

mation :

''During the first bargaining session on May
17, 1960, the ILWU's negotiators were surprised

to learn that the employers were no longer in-

terested in the sharing of gains. Instead, the

employers' position was: How much will it cost

us to get rid of the restrictive rules and to get

a free hand in the running of our busmess?"

Mr. Kossoris thereafter tells us:

"Behind this shift in the employers' position

was a significant and interesting change in think-

ing. During the preceding 2 years, the '
'

' sharing

of gains" ' concept was generally accepted, al-

though with at least one important defection. It

seemed a reasonable and equitable way out of the

bind of restrictive rules, and it promised far-

reaching benefits. But early in 1960, the men
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ruiining some of the larger steamship companies

reversed their thinking. To permit the union to

share in gains was considered an invasion of

management's prerogatives and consequently was
completely unacceptable. Management decided to

* "buy out" ' the restrictive practices and labor's

opposition to mechanization. The problem was
the price.

''The employer and union negotiators proceeded

from very different starting points. In exchange

for a free hand, management offered a guaran-

teed wage that would protect the longshoremen

against lost work opportunity. To the union, this

was completely unacceptable. Conceivably, cargo

might increase in volume so that no longshoremen

would lose work; and tlien the imion would get

nothing for giving up its restrictive rules. The
union's position was: We'll give up our rules,

for a price; but we set a high value on our rules

because we think the companies will gain millions

of dollars.

''Subsequent negotiations—which stretched out

until the ground rules of the 1960 agreement were

settled on October 18, 1960—revolved aromid the

questions of how much and what for."

All of these negotiations culminated in a series of

agreements and miderstandings between PMA and

ILWU the net practical effect of which is that for a

price of $29,000,000 the employers—PMA—bought

all of the protective devices which had been developed

over the years since 1934 for the protection of the

longshoremen with all of the benefits running to one

categoiy of the collective bargaining unit only—the
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Class "A" men so registered as of August 10, 1959.

All of the detriments were at the cost of the remain-

der of the members of the collective bargaining imit

—

the Class '^B" men. And even to the extent that some

provision remained for the protection of the "B"

men in theoiy it became illusory in practice because

the collective agreement provided that a strike in

protest against various conditions by the union would

serve to reduce the $29,000,000 fund at the rate of

$13,650 per day. Since the then registered Class "A"

men would be penalized by such action, it took from

them and from the leadership of ILWU any incentive

to really protect the Class "B" men from whatever

conditions the employers now imposed upon them.

The foregoing represents one aspect of the back-

ground events upon which, when taken in connection

with certain other facts to be set forth hereinafter,

I shall ask this Court to conclude that there has been

bad faith, malice and hostility toAvard me by both

PMA and ILWU. However, there is another back-

ground phase, likewise, necessary for such mider-

standing. I turn to that matter noAv.

Within a few days after our induction as Class ''B"

longshoremen a special meeting of all Class ''B" men

was called. Attendance was compulsoiy. We were

addressed by officers of Local No. 10 who first in-

formed us that we were to be governed by the 1958

Memorandum and the Low-Man-Out Rules and, sec-

ondly, they represented to us that within six months

to one year all of us would be moved into Class ''A"

status. Mr. Chester, the International Representative
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to Local No. 10, in his address dealing with this sub-

ject represented to us that this was a firm under-

standing and that we could count on it.

At first it seemed that that understanding was to be

kept. Early in 1960 some 163 Class "B" men were

approved for transfer to Class "A" and we were

informed that the resolution pursuant to which this

was to be done provided for further transfers at the

rate of not less than 15 Class ''B" men per month

thereafter to make up for the natural attrition in the

Class ^'A" category. Before any transfers were made,

however, the 1960 contract negotiations came along

and all Class "B" men were frozen, including the

163 Class ^'B" men who had already been approved.

These two factors: The detrimental effect on the

''B" category and the freeze on promotions led to

much discontent among the entire ''B" group. I was,

perhaps, the ^'B" man most outspoken in my con-

demnation and disapproval although the feeling was

quite general throughout the '^B" ranks. The dissent

continued to grow. The consequence was that Local

No. 10 invited the Class ^*B" men to elect three of

their ranks as representatives to the Local No. lO's

Executive Board. They hoped that thereby some of

the considerable discontent might be abated. I, being

one of the most outspoken of the '^B" men, was

elected one of the three representatives to the Execu-

tive Board.

We actually attended but few sessions of the Execu-

tive Board. At the very first session we attended

Thomas Silas and Carl Smith moved to exclude us
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except for those items on the agenda dealing siDecific-

ally with "B" men. The next session we were again

met with hostility and abuse and again Carl Smith

and Thomas Silas attempted to have us excluded. In

the third and last session we attended w^e fared no

better. William Chester moved to exclude us and this

was done.

During that period it was made clear to us and

especially by Thomas Silas that our opposition to the

agreement and our opposition to the freeze on the

*'B" men's status had made of us and our following

among the "B" men persona non grata to the leader-

ship of the union and to the employers. Silas bluntly

told us that we as representatives of the "B" men
Avere being watched continuously and that we would

be deregistered at the first opportimity that presented

itself. That his threat w^as well founded was shortly

thereafter confirmed when the other two Class ''B"

representatives were deregistered. I alone survived

and at one time I was even told by Albert Bertani, an

official of Local No. 10, that, ''If they don't get you

one way, they will another." I was, in short, a marked

man and to a lesser extent were those who supported

me most strongly among whom are most of the plain-

tiffs.

Among other typical incidents I can relate which

bear upon my allegation of hostility, malice and bad

faith is one which is quite clear. In the autumn of

1961 Harvey Swados published an article in Dissent

entitled ''The West Coast Waterfront". That article

in the main argued the objections I had frequently
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maintained in opposition to the contract and the ex-

ploitation of the ''B" men. I had two copies of the

article and from time to time I lent one of them to

various longshoremen to read. (For the information of

this Court a photostatic copy of that article is hereto

annexed, made part hereof and marked Exhibit ^'H").

Subsequently, in the office of James Kearny and in the

presence of Albert Bertani, Pat Tobin, a close friend

of Harry Bridges, said to me that I could expect to be

a victim sooner or later because I hadn't acted wisely.

I said to him, ''What have I done to bring on Harry

Bridges' wrathf He told me that I had been observed

lending copies of the article to Class "B" men. I said,

''Isn't it my right to do that if I please?" He replied,

"Yes, but it wasn't smart to do it." Then he repeated,

"if you had been smart you certainly wouldn't have

done it." Later on in the conversation he also said, in

substance, that I had not been wise in being too out-

spoken in opposition to the contract and implied that

I would pay a price for it.

I respectfully submit that I have shown that my
charges of bad faith, malice and hostility are predi-

cated upon a soiuid factual showing. I have demon-

strated among other things that my position of

leadership and opposition among the "B" men earned

me the animosity of both the leadership of the union

and PMA because both had equal stakes in the agree-

ment and its discriminating features directed against

the "B" men. Most of the plaintiffs were my firm sup-

porters and they too thereby became the victims of

hostility, malice and bad faith. All of us have been
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victimized because we antagonized the existing

bureaucrats of ILWU, Local No. 10 and PMA,
although in Local No. 10 there were some officials who

were men of integrity and who told me they hated to

be part of the frame up against me but that they were

powerless to interfere. All of the plaintiffs have just

cause for complaint in this litigation.

There is an additional matter that I desire to men-

tion in this affidavit: the hostile discrimination as it

manifested itself in disparity of treatment. This took

on a variety of forms. Perhaps the most immediately

important one is involved with the fact that during

the processing of the "B" men for transfer to the "A"
status prior to our deregistration on June 17, 1963, we

were not judged by equal standards: invidious dis-

crimination was involved. However, the evidence of

this is in the possession of the defendants, and

although I know the evidence exists, and where it is

to be found, I shall not be able to do so until the trial

of this action, because its disclosure awaits the em-

ployment of discovery, inspection and deposition pro-

ceedings.

There are, however, two aspects of disparity of

treatment that I can point to immediately.

(1) J. A. Robertson, Secretary of PMA, in his

affidavit submitted to this Court, verified October 2,

1964, stated that among the rules adopted was the

following

:

^'1. Any class 'B' longshoreman found to have

10 or more hours of Low Man Out ^dolations shall
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be considered eneligible for advancement to Class

^A' registration,"

and, therefore, was required to be deregistered (p. 8)

.

I quote the following from the Local No. 10 Long-

shore Bulletin and I submit that comment is unneces-

sary:

"L0W-3IAN-0UT VIOLATORS (Night Hold)

Name Brass

John E. Thompson # 75130

Josephus Moore

Leo Breda

# 66218

# 77849

Langford Boyd # 8984

Charlie W. Phillips, # 69843

dropped 551/^ hours in four (4)

weeks Penalty—30 Days Off

dropped 77^/2 hours in four (4)

weeks Penalty—30 Days Off

dropped 55%^ hours in four (4)

weeks—2nd offense Penalty

—

Six (6) Months Off

dropped 46 hours in four (4)

weeks Penalty—30 Days Off

dropped 50 hours in four (4)

weeks—2nd offense Penalty

—

Six (6) Months Off"

Another typical entry from the Local No. 10 Long-

shore Bulletin:

''LABOR RELATIONS COMMITTEE—At La-

bor Relations Committee meeting of Tuesday,

Jime 18th, L. Wilderson #6546, day winch, was
given 30 days off for low man out violations in

the Hiring Hall. He dropped 22% hours in four

weeks.

"At the Labor Relations Committee meeting of

Tuesday, Jmie 25, 1963—Curtis Hill #67428,
night winch board, was found guilty of dropping

34% hours in 6 weeks. Second offense and 6

months off."
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Mr. Robertson next informed this Court that a

second such rule provided that deregistration ^Yould

necessarily follow for any "B" man who had '^been

late in the payment of his pro-rata eight or more

times." The defendants have not tired of repeating

how serious an offense this ostensibly is.

Without further comment, therefore, I annex

hereto as exhibits five bulletins published at various

times by Local No. 10, (Exhibits ''I-l", '^1-2", "1-3",

"1-4" and "1-5"). I invite this Court's comparison.

Wherefore, I respectfully pray that this Court deny

the several motions of the defendants in all respects.

Stanley L. Weir

Subscribed and sworn to before me this 11th day

of August, 1965.

(Seal) Grace G. Hackett,

Notary Public in and for the City and

County of San Francisco, State of

California.

My Commission expires February 9, 1967.
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I.

STATEMENT OF JURISDICTION

Appellants have alleged that the district court's

jurisdiction of this action rests on section 301(a) of

the Labor Management Relations Act of 1947 (29

USCA 185 [a]) which reads, in pertinent part, as

follows

:

''Suits for violations of contracts between an
employer and a labor organization . . . may be

brought in any district court of the United

States . .
."^

Because the district court concluded that the gTava-

men of appellants' case, as stated not only in their

fourth amended complaint but also in the preceding

four pleadings and as revealed by the affidavits, did

not rest upon a violation of a contract between an

employer and a labor organization, it quite correctly

dismissed the action for want of jurisdiction.^

This court's jui'isdiction of the appeal rests on 28

USCA 1291.

2In their brief to this court, appeUants suggest that the dis-

trict court's jurisdiction may also rest upon the provisions of 28

USCA 1337 (Br. 2, 7, 37; references to Appellants' Brief are

cited "Br."). The fact, however, is, as we show below, that sec-

tion 1337 is not applicable to this ease and, in any event, the

only jurisdictional claim made in the district court was specif-

ically bottomed on section 301(a). (Complaint, Par. 1, R. 109; ref-

erences to the Record are cited "R.").

^Other grounds relied upon by the district court, and which

equally support its order, were that exclusive jurisdiction of the

matters at issue is in the National Labor Relations Board, that

appellants lacked standing to sue, that appellants failed to ex-

haust the arbitration-grievance machinery available to them, that

the Norris-LaGuardia Act (29 USCA 101) precluded the grant-

ing of injunctive relief, and that there was no jurisdiction over

the individual defendants (R. 182).



II.

STATEMENT OF FACTS

This case is here on an appeal (R. 505) from an

order (R. 500) dismissing appellants' fourth amended

complaint.

The action was originally commenced on April 15,

1964, by a complaint for ''Declaratory Relief; Manda-

tory Injunction; Damages" which asserted that juris-

diction of the district court was conferred by section

301(a) and by 29 USCA 401, 402 and 411.* At the

suggestion of District Judge Wollenberg, made at oral

argument on a motion to dismiss, the original com-

plaint was amended. Two subsequent complaints as-

serting the same jurisdictional grounds were stricken

by District Judge Weigel because each of them failed

to comply with the requirements of Rule 8(a) and

(e), Federal Rules of Civil Procedure. A third

amended complaint, purporting to be brought "under

the Declaratory Judgment Act (28 USC Sec. 2201-1)
;

under the Injunction Act (28 USC Sees. 2282 and

2284) ; Section 301(a) of the Labor Management Re-

lations Act (29 USC Sec. 185) ; and Title 29, Sections

401, 402(c), 411(a)(1) (2) (4) (5) USCA"^ (R. 8) was

dismissed by Chief Judge Harris on the merits and

for the reasons that

''It appearing to this court that it has no juris^

diction over the causes of action pleaded in the

^These references are to provisions of the Labor Management
Reporting and Disclosure Act of 1959. Since the claim under the

1959 Act is not now pressed and since, in any case, that statute

is clearly inapplicable, this issue is not further considered herein.

^Since none of these jurisdictional claims, eixcept section 301

(a), is now pressed and since, in any case, none of them is ap-

plicable, they are not further considered herein.



Third Amended Complaint, that exckisive juris-

diction over the alleged wrongful acts lies in the

National Labor Relations Board, that this Court

has no jurisdiction over the individually-named

defendants, that it has no jurisdiction to issue the

requested injunction due to the Norris-LaGuardia

Act, that no breach of contract is or can be

pleaded, that plaintiffs do not have standing to

sue, that the applicable statute of limitations had
expired prior to the filing of this action, and that

plaintiffs, although given an opportunity to pre-

sent their claim to an arbitrator, have failed and

refused to do so . .
." (R. 181-182).

An appeal from that order was taken and is pres-

ently pending in this court (No. 20301), but, so far as

these appellees know, no steps have been taken to

perfect that appeal.

A fourth amended complaint (the one at bench) was

filed by new counsel. (R. 107). Under Rule 12, Federal

Rules of Civil Procedure, appellees moved to dismiss

on the grounds that the district court lacked jurisdic-

tion and that the complaint failed to state a claim

upon which relief could be granted. Affidavits were

filed in support of these motions. One appellant alone

filed an affidavit in opposition to the motions.

Chief Judge Harris dismissed the fourth amended

complaint in an order which substantially incorpo-

rated the reasons pre^dously assigned for the dismissal

of the third amended complaint

:

^'Notwithstanding that the Fourth Amended
Complaint is more artfully drafted than its prede-

cessors, and notwithstanding that the language



and phraseology of the Fourth Amended Com-
plaint are directly inspired by the most recent

Supreme Court decisions on the subject of § 301

suits, it appears to this court that the imderlying

events which give rise to the allegations in the

complaint, and the basic issues to which these alle-

gations give rise, are identical to, and not differ-

ent from, the events, allegations and issues

involved in the Third Amended Complaint." (R.

501).

The district court's view that ''no breach of contract

is or can be pleaded" is clearly supported by a read-

ing of the record.

The Fourth Amended Complaint

It is alleged in the complaint at bench that, pur-

suant to a collective bargaining contract between

PMA and ILWU, certain rules governing the regis-

tration and deregistration of San Francisco longshore-

men were adopted in 1958 (Pars. 10-11; R. Ill) and,

"That the aforesaid rules continued in full

force and effect under the collective agreement

aforesaid until the adoption shortly prior to June

17, 1963 of certain new rules governing registror-

tion and deregistration of longshoremen in the

Port of San Francisco . .
." (Par. 12, R. Ill;

italics supplied).^

^The "shortly prior to June 17, 1963" turns out to have been
much earlier that year (Affidavit of J. A. Robertson, October 2,

1964; R. 755).

There is no doubt that, despite their present counsel's dis-

claimer (R. 455), appellants knew of the existence of these new
rules all along. Thus, in the affidavit appended to appellants'



It is then alleged that by adapting these '^new mles"

appellees disregarded appellants^ rights (Par. 13, R.

Ill; Par. 21, R. 113) and that the ''new rules" were

applied to appellants in an unfair manner. (Par. 38,

R. 117). It is claimed that this conduct constituted a

breach of "the duty of fair representation" (first and

second causes of action) and resulted from a con-

spiracy on the part of the individual appellees to

damage appellants for reasons connected with imion

activities (fourth and fifth causes of action). The

third cause of action speaks in terms of contract vio-

lation, but it is never clear what this violation is as-

serted to be ; indeed, reading the complaint as a whole,

it is certain that the alleged contractual violation is

identical mth the alleged claim of a breach of the duty

of fair representation.

In addition to asking for damages in siuns which

could aggregate tvell over five million dollars against

all defendants, including the local union, this complaint

prays for relief of a nature classically within the

province of the National Labor Relations Board to

give: a determination that the amended rules are

invalid, an order directing appellees to cease and

desist from enforcing the rules, an order for the re-

instatement and promotion of appellants, an order

enjoining appellees "from in any mamier whatsoever

interfering with the future employment of (appel-

brief, appellant Weir refers to a meeting as early as February
26, 1963, at which he spoke with others of "the ten-hour allowable

limitation" on "low-man-ont violations" (Br. App. 7, 9) and to

a telegram sent to the co-chairman of the joint committee on May
14, 1963, in which reference is made to "the same LMO violations

that T was charged with last February 26" (ibid., 12; italics sup-

plied) .



lants)," an order directing appellees to make available

to appellants "all facilities, rights and privileges of

the jointly operated hiring hall on the same terms

and conditions as applied [sic] to all other registered

longshoremen," and an order to prevent the unions

from acting *^as collective bargaining representatives/^

(R. 121-122).

The Affidavits

The affidavits filed in support of (and, as well, the

one in opposition to) the motions to dismiss establish

the following:

(1) Appellants were first employed in the summer
of 1959 as Class B longshoremen. Three and a half

years later, early in 1963, the parties to the relevant

collective bargaining contract entered into an amend-

ment of the rules relating to Class B longshoremen.

The amendment called for a review of the employ-

ment records of all Class B men with a view to pro-

moting to Class A status those who met certain stated

qualifications and to deregistering all others. About

450 Class B men met the standards and were ad-

vanced; about 80 men (including appellants) did not,

and were deregistered.

(2) The records of all Class B men (not just those

of aiDpellants) were judged by certain objective

criteria, insisted upon by the employer, in one instance

even over the objection of the local union^: (a) had

'^See Green v. Los Angeles Stereotypers Union, 356 F. 2d 473,
where, in an analogous situation, this court approved the reversal
of a local's decision by an International Union.
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i

they committed major violations of the contract; i

(b) had they a record of excessive absenteeism;

(c) had they cheated on the rotational system essen- j

tial to the operation of the dispatch hall; and (d) had

they been remiss in paying their share toward the
;

maintenance and upkeep of the dispatch office.

(3) When the records were reviewed by a joint

employer-union committee, all those men (not just

appellants) who failed to meet the standards were i

notified that they were deregistered, but they were
;

all afforded an opportunity to appear before the Joint
|

Port Labor Relations Committee. Where errors were

found, the Joint Port Labor Relations Committee cor-

rected them. Where this Committee adhered to its

original decision, the man was advised of his right to
:

pursue the matter further through the grievance-arbi-
i

tration procedures of the collective bagaining contract,
j

Appellants were among those who initiated such I

grievance procedures, but, although they were specifi- i

cally notified that arbitration was available to them !

(R. 84-85), they failed to pursue the procedures

through the final step—arbitration before Professor
|

Sam Kagel of the University of California School of
j

Law. (R. 3).

(4) Five of the deregistered men (but not any of

these appellants) filed charges with the National

Labor Relations Board claiming that their deregistra-

tions constituted an unfair labor practice. Appellants,

after consulting with counsel for the National Labor

Relations Board, deliberately refused to follow this

route because, apparently dissatisfied with the limited



monetary redress Congress thought was proper in

such cases, tliey decided to attem.pt to mulct the em-

plo'yer, the unions and the union officials in damages

of an astronomical order. Subsequently, when it be-

came apparent that the district court leaned toward

the view that they should have gone to the Labor

Board and after a Board Trial Examiner had ren-

dered a favorable Intermediate Report in the case of

the five who filed with the Board, appellants also filed

unfair labor practice charges. Unfortunately for them,

the Act's six months statute of limitations (29 USCA
160[b]) had nm, and their charges were held time-

barred.^ In the case of the five who had filed with it,

the Labor Board ultimately ruled, on the merits, that

the deregistrations did not constitute any unfair labor

practices. (Pacific Maritime Association and Inter-

national Longshoremen's and Warehousemen's Union,

Local No. 10 [Johnson Lee], 155 NLRB No. 117, 60

LRRM 1483).
«^

^The Regional Director, acknowledging that the charges related

to the "commission of . . . [a]cts arguably constituting unfair

labor practices", refused to issue a complaint because section

10(b) of the Act (29 U.S.C.A. 160[b]) barred further proceed-

ings (R. 180b). On appeal, the General Counsel sustained this

ruling and advised that "[w]ith respect to the charging parties'

contention on appeal that the limitations period should be ex-

tended, the Board has no statutory authority to comply with this

request." (R. 499; italics supplied).

s^Section 10(f) of the Act provides that "Any person aggrieved

by a final order of the Board granting or denying in whole or in

part the relief sought may obtain a review of such order in any
United States court of appeals in the circuit wherein the unfair

labor practice in question was alleged to have been engaged in ..."

(29 USCA 160 [f] ; italics supplied). A Board order dismissing a
complaint is reviewable under this section. Jacohsen v. National
Labor Relations Board, 120 F. 2d 96.
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III.

SUMMARY OF ARGUMENT

(1) The district court had no jurisdiction of this

case because Congress has vested the National Labor

Relations Board with exclusive jurisdiction to hear

and decide appellants' claims. Garner v. Teamsters

Union, 346 U.S. 485; San Diego Building Trades

Council V. Garmon, 359 U.S. 236; Local 100, United

Association of Journeymen v. Borden, 373 U.S. 690;

Local No. 207, International Association of Bridge

etc. Workers v. Perko, 373 U.S. 701.

(2) Smith V. Evening News Association, 371 U.S.

195 and Humphrey v. Moore, 375 U.S. 335, which

create a narrow exception to the foregoing doctrine

of preemption, do not apply here, since this case is

not really one for breach of a collective bargaining

contract but rather is based upon a claim that the ap-

plication to appellants of a jointly agTeed-upon

modification to the contract is somehow ''unfair."

Furthermore, the National Labor Relations Board has

already rejected claims that appellees' conduct was

unlawful, and ''serious problems" (Smith v. Eveniyig

News Association, s^ipra at 197) would arise if the

district court were to assume jurisdiction and to reach

a contrary result.

(3) The vast differences between the Railway

Labor Act (45 USCA 151 et seq.) and the National

Labor Relations Act (29 USCA 151 et seq.) make

totally inapposite the cases which arose imder the

former statute. Furthermore, since the National

Labor Relations Board did not afford relief for racial
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(as distinguished from ''union") discrimination when
Syres v. ^Oil Workers International Union, 350 U.S.

829, was decided, that decision is equally inapposite

to the issues raised here.

(4) In any case, appellees have no standing to sue

because they exhausted neither the grievance ma-
chinery available to them under the contract nor the

administrative machinery available to them imder the

National Labor Relations Act.

(5) The other principal groimds relied upon by
the district court, i.e. that individual union oflicers are

not liable for damages in cases of alleged breach of

contract, and that the ISTorris-LaGruardia Act (29

useA 101) deprives the district court of jurisdiction

to grant injunctive relief, are equally valid. Atkinson

V. Sinclair Refining Co., 370 U.S. 238; Sinclair Re-

fining Co. V. Atkinson, 370 U.S. 195.
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IV.

AEGUMENT

A. THE DISTRICT COURT HAD NO JURISDICTION OVER
APPELLANTS' CLAIMS.

1. Exclusive Jurisdiction Over Those Claims Was Vested in the

National Labor Relations Board.

^'One of the central principles of our

National Labor law has been the rele-

gation to the National Labor Relations

Board of the primary responsibility

for the enforcement of employer and
employee duties under such law/' {Chor-

sis V. Progress Manufacturing Com-
pany, Inc., 256 F. Supp. 747, 749)

»

The major policies behind this salutary rule are

(1) the fear that a multiplicity of tribunals and pro-

cedures will result in incompatible or conflicting ad-

judications leading to confusion in this important

area of national life (Garner v. Teamsters Union, 346

U.S. 485) and (2) the recognition that Congress has

made an affirmative decision to entrust the adminis-

tration of national labor policy to a centralized agency

armed with its own special procedures and equipped

with its own special expertise. (San Diego Building

Trades Council v. Garmon, 359 U.S. 236).

Appellants' charges as revealed by this record, both

in the pleadings and in the affidavits, make out a claim

that sections 8(a)(1) and (3), and, possibly, (2) of

9This very recent opinion of Chief Judge Clary of the Eastern

District of Pennsylvania contains one of the clearest expositions

of the principles of law applicable to the instant case which we
have yet seen. In another recent decision, rendered while this
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the National Labor Relations Act were violated by the

employer and that sections 8(b) (1) (A) and (2) were

violated by the unions/^

In Local 100, United Association of Journeymen

and Apprentices v. Borden, 373 U.S. 690, the court

said:

''Thus the first inquiry, in any case in which a

claim of federal preemption is raised, must be
whether the conduct called into question may
reasonably be asserted to be subject to Labor
Board cognizance.

"In the present case, respondent contends that no
such allegation can be made, but we disagree. The
facts as alleged in the complaint, and as found
by the jury, are that the Dallas imion business

agent, with the ultimate approval of the local

union itself, refused to refer the respondent to

a particular job for which he had been sought,

and that this refusal resulted in an inability to

obtain the employment. Notwithstanding the

state court's contrary view, if it is assimaed that

the refusal and the resulting inability to obtain

employment were in some way based on respond-

brief was in the course of preparation, the Court of Appeals
for the Eighth Circuit, in an opinion by Judge Mehaffy which
is dispositive of many of the issues in the case at bench, unani-
mously affirmed the dismissal for want of jurisdiction (Woody v.

Sterling Aluminum Products, Inc., 243 F. Supp. 755 ; Woody v.

Sterling Aluminum Products, Inc., 244 P. Supp. 84) of complaints
in no significant way different from the complaint at bench.

Woody V. Sterling Aluminum Products, Inc., 365 F. 2d 448. See
also Brown v. Sterling Aluminum Products Corporation, 365 F.
2d 651.

lOThese sections read, in relevant part, as follows:

"8(a) It shall be an unfair labor practice for an employer

—

(1) to interfere with, restrain, or coerce employees in the
exercise of the rights guaranteed in Section 7 of this Act;

(2) to dominate or interfere with the formation or admin-
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ent^s actual or believed failure to complj" with in-

ternal union rules, it is certainly 'arguable' that

the imion's conduct violated §8(b)(l)(A), by re-

straining or coercing Borden in the exercise of his

protected right to refrain from observing those

rules, and §8(b)(2), by causing an employer to

discriminate against Borden in ^-iolation of §8 (a)

(3)." (at 694; italics in original)

And in Local No. 207, International Association of

Bridge, etc. WorUers Union v. Perko, 373 U.S. 701,

the court said

:

".
. . Perko's complaint—that the x)etitioners

caused his discharge and prevented his subsequent

employment as a foreman as well as a superin-

tendent—falls within the ambit of the unfair

labor practices prohibited by §§8(b)(l)(A) and

8(b) (2) of the Act. And since petitioners' actions

apparently resulted from Perko's violation of a

imion rule, there is a reasonable likelihood that

on these premises the Board would have foimd

such unfair labor practices to have been com-

mitted." (at 706-707).

istration of any labor organization or contribute financial

or other support to it . . . ;

(3) by discrimination in regard to hire or tenure of em-
plojTuent or any term or condition of employment to en-

courage or discourage membership in any labor organiza-

tion. ..."
"8(b) It shall be an unfair labor practice for a labor or-

ganization or its agents

—

(1) to restrain or coerce . . . employees in the exercise of

the rights guaranteed in Section 7 of this Act . . .

(2) to cause or attempt to cause an employer to discrimi-

nate against an employee in violation of subsection (a) (3)

of this section or to discriminate against an employee with

respect to whom membership in such organisation has been

denied or terminated ..."
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In a long series of cases, the National Labor Rela-

tions Board has taken jurisdiction over claims identi-

cal with those asserted here and, when such claims

have been properly established, has given to the per-

sons aggrieved the relief provided for by the Congress

in section 10(c) of the Act (29 USCA 160[c].)''

Miranda Fuel Co., 140 N.L.R.B. 181; Independent

Metal Woy^hers Union, Local No. 1, 147 N.L.R.B.

1573 ; Local 1367, International Longshoremen's Assn.,

148 N.L.R.B. 897 ; International Union, United Auto-

mobile Workers, 149 N.L.R.B. 482; Local Union No.

12, United Riihler etc. Workers, 150 N.L.R.B.
3-^2/2. 12a

11This section reads, in relevant part, as follows:
"... If upon the preponderance of the testimony taken the
Board shall be of the opinion that any person named in the
complaint has engaged in or is engaging in any . . , unfair
labor practice, then the Board shall state its findings of fact

and shall issue and cause to be served on such person an
order requiring such person to cease and desist from such
unfair labor practice, and to take such affirmative action in-

cluding reinstatement of employees with or without back pay,
as will effectuate the policies of this subchapter: PRO-
VIDED, That where an order directs reinstatement of an
employee, back pay may be required of the employer or

labor organization, as the case may be, responsible for the
discrimination suffered by him: ..."

i2As pointed out above, the National Labor Relations Board did

take jurisdiction in the case of five other deregistrants, although,

on the merits, it found that there had not been any unfair labor

practices committed {Pacific Maritime Association and Interna-

tional Longshoremen's and Warehousemen's Union, Local No. 10
[Johnson Lee], 155 NLRB No. 177, 60 LRRM 1483).

i2*After this brief was in galley, counsel learned that the

Board's order in Local Union No. 12, supra, had been enforced by
the Court of Appeals for the Fifth Circuit in an opinion which
establishes without any question that a "breach of duty of fair

representation", infra, is an unfair labor practice within the juris-

diction of the National Labor Relations Board. Local Union No. 12

V. National Labor Relations Board, 368 F. 2d 12.
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This court {National Lahor Relations Board v. Dis-

trict Council of Painters, No. 52 etc., 363 F. 2d 204),

as well as other courts of appeals (National Lahor Re-

lations Board v. Local 269, International By^otlierJiood

of Electrical Worker's, 357 F. 2d 51; cf. Barunica v.

United Hatters, etc.. Local Number 55, 321 F.2d 764)

,

has enforced Board orders in such cases.

As the Supreme Court said in the Garmon case

:

''It is not for us to decide whether the National

Labor Relations Board would have, or should

have, decided these questions in the same manner.

When an activity is arguably subject to §7 or §8

of the Act, the States as well as the federal courts

must defer to the exclusive competence of the

National Labor Relations Board if the danger of

. . . interference \\i\h national policy is to be

averted." (359 U.S. at 245; italics supplied) .^^

2. This Case Does Not Arise Under Section 301 of the Labor

Management Relations Act,

Appellants' attempt to extricate themselves from the

inevitable conclusion that their sole remedy was with

the Labor Board by suggesting that section 301 con-

fers jurisdiction upon the district court is imtenable.^"^^

i^For more recent expressions of this view, see Liner v. Jafco,

375 U.S. 301, 306-307 and Radio and Television, etc., Local Union
V. Broadcast Service of Mobile, Inc., 380 U.S. 255, 257; cf.,

Beausoliel v. United Furniture ^Yorkers, N.H , 64 LRRM
2174 (November 30, 1966).

i^^ln considering the relationship between the unfair labor prac-

tice provisions of the National Labor Relations Act and section

301, the Supreme Court on January 9, 1967, emphasized that sec-

tion 10(a) of the Act (29 USCA 160 [a]) pro\^des that the

Board's power to prevent unfair labor practices ''shall not be

affected by any other means of adjustment or prevention that has

been or may be established by agreement, law or otherwise ..."

(National Labor Relations Board v. Acme Industrial Company,

U.S at ; 35 U.S. L. Week 4103 at 4105; 64 LRRM
2069 at 2071; italics supplied).
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(a) Tie record does not reveal a cause of action for violation of a

collective bargaining contract.

Appellants assert that their third cause of action

alleges a breach of the collective bargaining contract

and contend that section 301 gives the district court

jurisdiction over that cause of action (Br. 9, 56-67).

It is true that the third cause of action, as Chief

Judge Harris observed of the entire complaint, is

''artfully drafted" and apparently was "directly in-

spired by the most recent Supreme Court decisions

on the subject of §301 suits" (R. 501). But, while

the third cause of action incorporates by reference

some twenty of the thirty-three paragraphs of the

first cause of action (Par. 34, R. 116), it conspicuously

neglects to incorporate paragraphs 12 (R. Ill) and

21 (R. 113) of the said first cause of action, which

reveal that the collective bargaining contract, the

breach of which is alleged as the basis for the third

cause of action, was, in fact, modified by the parties

thereto some time prior to the conduct which is

claimed to constitute the breach!^* The allegations of

"breach" (Pars. 46 and 47 [R. 119]) are in the

barest and most conclusionary form which, in the

light of the whole record, the district court was not

bound to accept. ^^

The question, in view of the entire record, was

whether appellants were truly claiming a breach of

i^The record shows the modiiieation to have taken place months
prior to the deregistration of appeUants, supra, n. 6.

i^Compare this court's rejection of similar "bare" allegations in
Hardcastle v. Western Greyhound Lines, 303 F. 2d 182 and Col-
iert V. Brotherhood of Railway Trainmen, 206 F. 2d 9.
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contract or, rather, were complaining that the con-

tract had been amended and was being applied in

claimed breach of their rights. The district court had

the right to read the allegations of the third cause of

action in the light of the entire record before it and

to know that, while the third cause of action pz^r-

ported to refer to the ''breach" of a collective bargain-

ing contract executed in 1961 (Pars. 10, 47 [R. Ill,

119]), that contract had in fact been modified by the

parties ''prior to Jmie 17, 1963". (Par. 12 [R. 111]).

Indeed, it might be argued that the third cause of ac-

tion must, on its face, have been dismissed as moot

since it attempted to allege a breach of a collective

bargaining contract the relevant terms of which had

in fact been modified before the alleged breach.

But the district court was not required to read the

pleadings in so strained a manner—either against or

for appellants. It had the right to conclude, con-

struing the record as a whole, that the thrust of the

charge against appellees was, not that thev had

breached the contract, but that they had modified it

and applied it with the result that appellants were

deregistered. Since appellants insist that the motions

be treated as motions for summary judgment imder

Rule 56, Federal Rules of Civil Procedure (Br. 27),

they can hardly complain if their third cause of action

is read in the light of the whole record. So read, it

shows that the contract in existence in June of 1963

was not the contract which they claimed was breached,

but was a contract which had been previously modi-

fied by the parties and, as modified, had been applied

to appellants and all other B registrants in Jime of

1963.
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The record therefore does not reveal a cause of

action for "violation of [a] contract between an em-

ployer and a labor organization". It shows an ob-

jection to the fact that the employer and the labor

organization amended the contract and a contention

that the amended contract should not have been ap-

plied to appellants. This, however, does not give rise

to jurisdiction under section 301.

That appellants p^irpoH to state their claim in

terms of breach of contract does not change the situa-

tion. It is the substance of their claim, not the form

which they seek to give it, which governs.

"Nor do we regard it as significant that Borden's
complaint against the union somided in con-

tract. . . . It is not the label affixed to the cause

of action . . . that controls . . .

'^In the present case the conduct on which the

suit is centered, whether described in terms of

tort or contract, is conduct whose lawfulness could

initially be judged only by the federal agency

vested with exclusive primary jurisdiction . .
."

{Local 100, United Association of Journeymen
and Apprentices v. Borden, 373 U.S. 690, 698;

italics in original).
^^*

isaReferring to this very language, the Court of Appeals for the

Fifth Circuit, in. Local Union No. 12, supra, n. 12a said

:

".
. . the Supreme Court recently ruled that even though an

employee claim is couched in terms of breach of contract, if

the claim is based essentially on union interference with
'employment relations' it must be first presented to the Board
since it may arguably involve an unfair labor practice.

Accord, Local 207, International Ass'n of Bridge Workers v.

Perko, 1963, 373 U.S. 701. 83 S.Ct. 1429, 10 L.Ed.2d 646.

This extension of the preemption doctrine appears equally

applicable to employee claims based essentially on a breach

of the duty of fair representation to the extent that these

claims often involve union interference with 'employment re-

lations.' " (368 F. 2d at 23; italics supplied).



20

(b) The law does not support appellants' claim that they have a

cause of action under section 301.

(i) Smith V. Evening News Association, 371 U.S. 195 and the

related cases.

Appellants spend something like 15 pages (56-70)

of their excessively long brief arguing that where a

case does indeed present a claim of contract violation,

the courts have concurrent jurisdiction with the Na-

tional Labor Relations Board—a proposition which we

have never controverted. To erect a straw man and

then knock it down does not advance analysis of the

problem at bench. The only real question is : Does the

case at bench, fairly interpreted, present a suit for

breach of contract or is it something else again to

which appellants have attempted to affix a ''301"

label?

The Smith v. Evening News Association, 371 U.S.

195, line of cases is relevant, not to ''disting-uish" the

''preemption" cases, but to show what the courts

have said really constitutes a violation of contract

under section 301.

That section, it will be recalled, gives the district

courts jurisdiction over "suits for violations of con-

tracts between an employer and a labor organiza-

tion . .
." It is a sine qua non of its invocation, as a

basis for jurisdiction, that there be at the very least

a real claim of contract violation.

In Smith, the court held the cause of action rested

on section 301 because the employer's refusal to pay

full wages to the plaintiff ''violated a clause in the

[collective hargaimng] contract/' (at 196; italics sup-
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plied). Indeed it was not seriously argued in Smith

(as it is by appellees here) that the suit did not

involve a breach of contract. On the contrary, the

argument was (1) that, conceding the breach, the alle-

gations made out an unfair labor practice and hence

the subject matter was within the exclusive jurisdic-

tion of the Labor Board (at 196), and (2) that an

action by an individual employee to recover wages

was not maintainable imder section 301 since (a) the

subject matter of the suit was ''uniquely personal"

to the employee, and (b) only parties to the contract

may maintain a suit on it. (at 198).

As to the first point, the court held that the Board's

authority to deal with an imfair labor practice '^which

also violates a collective bargaining contract'^ does not

destroy the jurisdiction of the court under section

301. (at 197; italics supplied). Obviously, it follows

that there is no jurisdiction in the district court im-

less there is a breach, whether or not there is an

unfair labor practice; conversely, there must be a

breach, whether or not there is an unfair labor prac-

tice, before there is such jurisdiction. As to the second

point, the court held that an individual employee

might, in a proper "breach of contract" case, main-

tain a suit under section 301 even for a claim so

''uniquely personal" to him as the payment of wages.

It emphasized throughout its discussion, however, that

the predicate for this—or any—suit under section 301

was a "violation of collective bargaining contracts"

(at 199), and a "breach of a collective bargaining

contract." (at 200). Smith does not hold that every
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comx)lamt of unfair treatment is cognizable under sec-

tion 301. Indeed, it is careful to ]X)int out that only

suits for breach of collective bargaining contracts fall

within the ambit of that section.

Any other construction of the section would do

violence to its langnage and would do great mischief

by vesting the courts with jurisdiction over matters

which Congress has clearly reserved for the National

Labor Relations Board. Indeed, the court in Smith

acknowledged that there might be ' ^ situations in which

serious problems will arise from both the courts and

the Board having jurisdiction over acts which amount

to an unfair labor practice. . .
." (at 197-198). But

because it did not regard the case then before it as

presenting such a problem (and it noted that the

Labor Board was in accord), it said it would leave

the resolution of that issue to another day. (at 198).

But what about the instant case? Here the Board

has already ruled, in the case of five persons identi-

cally situated as are appellants, that appellees' con-

duct was not illegal. It has also iiiled that any claims

these very appellants may have had were not timely

presented. Is a United States district court, under

the guise of disposing of a breach of contract claim,

to arrive at different conclusions on either of these

questions ?

Judge Clary faced this same problem in Chasis v.

Progressive Manufacturing Company, Inc., 256 F.

Supp. 747, and resolved it as follows

:

"We are, therefore, led to the conclusion that the

heart of plaintiffs' alleged injury lies solely in an
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alleged unfair labor practice, the existence of

which as to several plaintiffs has already been
adjudicated by the National Labor Relations

Board. To allow plaintiffs ... to relitigate the

same question in this Court, by broadly alleging a
breach of the collective bargaining agreement
would seem to conflict with the basic structure of

our labor law. For these reasons, the complaint

must be dismissed." (at 753).

An earlier case in the Third Circuit {Smith v. Pitts-

hurgh Gage <& Supply Co., 245 F. Supp. 864, aff'd per

curiam 361 F. 2d 219) was said by him to indicate a

refusal on the part of that court 'Ho allow suits

broadly alleging breach of contract to needlessly cir-

ciunvent the Congressional policy of the primary jur-

isdiction of the National Labor Relations Board."

(at 752).

The Eighth Circuit Court of Appeals has, within

the last months, held the same way:

''Our remaining jurisdictional issue concerns

those allegations . . . charging the Union with

conspiring and colluding wdth Sterling, bargain-

ing in bad faith to plaintiffs' detriment, and
failing to represent plaintiffs fairly and honestly.

The District Court held that the plaintiffs'

charges of the Union's bad faith in negotiating

the collective bargaining agreement were not

predicated upon the collective bargaining agree-

ment so as to give the court jurisdiction under

§301, but rather looked beyond the agreement to

the exclusive bargaining representatives' obliga-

tion of fair representation and was within the

exclusive jurisdiction of the National Labor Re-
lations Board. We think this holding was correct.
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San Diego Bldg. Trades Council v. Garmon,
supra; Local No. 100 v. Borden, 373 US 690,

83 S.Ct. 1423, 10 L. Ed. 2d 638 (1963) ; Local No.

207 T. Perko, 373 US 701, 83 S.Ct. 1429, 10 L. Ed.

2d 646 (1963). We think it is at least arguable

that these allegations, if true, would be an unfair

labor practice within the protection of §7 and
prohibition of §8 of the Act 'although there are

differing views on whether a violation of the duty

of fair representation is an unfair labor practice

under the Labor Management Relations Act . .
}^^

Humphrey v. Moore, 375 US 335, 84 S.Ct. 363, 11

L. Ed. 2d 370 (1964). Unlike Moore, however,

plaintiffs' allegations here are not contract ori-

ented and not, therefore, 'within the cognizance

of federal and state courts.' Smith v. Evening

News Ass'n, supra.

''Although Gannon, Borden and Perlio involved

complaints based upon a state cause of action and
are not controlling in cases involving alleged vio-

lations of federal law, they are guidesome in de-

termining the extent of §301 jmisdiction and

'when, for what kinds of breach and under what
circiunstances, an individual employee can bring

a 301 action.' Smith v. Evening News Ass'n,

supra, 371 US at 204, 83 S.Ct. at 272, 9 L.Ed. 2d

246 (Mr. Justice Black dissenting).

^'No precedent has been called to our attention

and our research lias revealed none that would

vest the federal courts with jurisdiction binder

such circumstances as exist here. INDEED, TO
RULE JURISDICTION MIGHT WELL
JEOPARDIZE THE WHOLE CONCEPT OF
OOLLECTRnE BARGAINING AS WE KNOW
IT. WE ARE NOT PREPARED TO PIO-

isi^But see Local No. 12, supra, n. 12a. (Our footnote),
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NEER THE ALLOWANCE OF SO DRASTIC
A STEP and, for this as well as the other

reasons hereinbefore expressed, the judgment of

the District Court is affirmed" {Woody v. Sterl-

ing Aluminum Products, Inc., 365 F. 2d 448, 456-

457; italics and capitalization supplied).

This court anticipated these holdings in Alexander

V. Pacific Maritime Association, 314 F. 2d 690. There,

although granting leave to amend a complaint because

Smith came down while the case w^as pending (at

692, 695), the court noted that the acts complained

of—alleged discrimination by failure to register cer-

tain clerks (at 691) with a resulting loss of fringe

benefits (at 694)—did not constitute a breach of the

collective bargaining contract. With respect to the dif-

ferences between a union's obligations under a con-

tract and its duty fairly to treat the employees in-

volved, this court said:

'^ Appellants' case for a breach of contract, as

we understand it, is restricted to this : that under

§ 14 the registered list is to be mamtained at such

dimensions as will meet the needs of the Port of

San Francisco ; that it is not so maintained ; that

if it were, then under § 15 these appellants would
be registered; that the failure of the joint com-
mittee to register these appellants is thus a

breach of contract.

"But the contract as alleged does not say this.

There is no promise to maintain the registration

at any level. The parties to the agreement may
demand additions to meet the needs of the port,

but there is no allegation that such a demand has

been made. It may be that Local 34 owes these
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appellants a duty to make such a demand (they

themselves having demanded registration), hut if

so such duty springs from the local's relationship

to these appellants AND NOT FROM THE
TERMS OF THE COLLECTIVE BARGAIN-
ING AGREEMENT." (314 F. 2d at 694; italics

and capitalization supplied)/®

More recently, this court has remarked upon the

fact that the Labor Board is not deprived of its pri-

mary jiuisdiction over a controversy merely because

it involves a collective bargaining contract cast in the

langTiage of the statute.

''Where the . . . provisions of a collective bar-

gaining agreement do no more than . . . prohibit

conduct already defined and forbidden by the Act

as an imfair labor practice, the Board can never

he ousted of jurisdiction, for the reason that the

controversy would involve no more than a breach

of these negative contract provisions

—

a violation

of duty already imposed directly hy the Act',

irrespective of the contract itself. Were it other-

wise, it would be a simple matter to remove from

the jurisdiction of the Board all luifair labor

practice disputes, by the facile device of prohibit-

ing in the collective bargaining contract all unfair

labor practices defined in the Act." (National

i^The subsequent course of Alexander is that, after the com-
plaint was amended, the district court ordered proceedings stayed

"pending disposition of the case on arbitration"; that an appeal

from that order was dismissed by this court {Alexander v. Pacific

Maritime Association, 332 F. 2d 266) ; and that certiorari was
thereafter denied. (Alexander v. Pacific Maritime Association, 379

U.S. 882).

On the question of the necessity to exhaust grievance-arbitra-

tion procedures as a pre-condition to the maintenance of a suit

under section 301, see iiifra, pages 54-58.
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Labor Relations Board v. C. <£• C. Plywood
Corporation, 351 Fed. 2d 224, 227; italics sup-

plied/^''

Since the case at bench is, in essence, one for an

alleged breach of the duty of fair representation, the

Board may not be ousted of its jurisdiction simply

because the pleader seeks to cast it in terms of con-

tract violation. Like the contract itself, the pleading

should not be permitted to oust the Board of a juris-

diction which it has or to invest a court with a juris-

diction which it does not have.

The earlier cases upon which it is said that Smith

was built (Br. 56), Dowd Box Co. v. Courtney, 368

U.S. 520, and Local 174, Teamsters Union v. Lucas

Flour Co., 369 U.S. 95, clearly illustrate the point we

make—that section 301 applies to cases truly involv-

ing claims of contract breach and not to cases where

the gravamen of the charge is in truth an mifair labor

practice.

i^^The Supreme Court's reversal {National Labor Relations
Board v. C & C Plywood Corp., U.S ; 35 U.S. L. Week
4105; 64 LRRM 2065 [January 9, 1967]) of this Court's refusal

to enforce the Board order in this case does not detract from the
force of the language quoted in the text. Indeed, the Supreme
Court's Plywood decision emphasizes the correctness of these

views of this Court, for, despite the fact that a collective bargain-
ing contract was involved in that case, the Court said:

"The legislative history of the Labor Act, the precedent in-

terpreting it, and the interest of its efficient administration

thus all lead to the conclusion that the Board had jurisdic-

tion to deal with the unfair labor practice charge in this

case." (35 U.S. L. Week at 4108; 64 LRRM at 2068).
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In Dowd Box the only question resolved was that a

state court had concurrent jurisdiction with a federal

court in a 301 suit. (368 U.S. at 504). There was no

question that the case did in fact present a genuine

claim for breach of a collective bargaining contract.

This was not denied, and the court's summarization

of the record leaves no doubt on the point

:

"A few weeks before the expiration of a collec-

tive bargaining agreement in 1957, negotiations

were initiated between representatives of the

imion and of the petitioner with respect to pro-

posals which the union had submitted for a new
agreement. After a nmnber of negotiating ses-

sions, a ^Stipulation* was signed ty repi^esenta-

tives of each party, continuing in effect many
provisions of the old agreement, but providing

for wage increases and nvaking other changes

with respect to holidays and vacation}' The terms

of the 'Stipulation' were later embodied in a

draft of a proposed new agreement. The peti-

tioner originally announced to its employees that

it would put into effect the wage changes and

other provisions covered by the 'Stipulation' and

draft agreement, but a few weeks later notified its

employees of its intention to termimtte these

changes and return 'to the rates in effect as of

May 18, 1957' . . .

"The present action was then brought in the

Superior Court of Massachusetts for Worcester

County by the respondents, local miion officers

and a staff representative of the International

I'^It is interesting to note that in Dowd Box no question was
,

raised concerning the right of the parties to the collective bar-

gaining contract to amend or modify it. This point is discussed, I

infra, pages 35-39.
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Union. The complaint . . . ashed for a judgment
declaring that there existed a valid and binding

collective bargaining agreement, for an order eii-

joining the company from terminating or violat-

ing it, and for an accounting and damages.'' (at

504; italics supplied).

There was no basis for any suggestion that in. Dotvd

Box, the conduct of the employer constituted, even

''arguably", an unfair labor practice.

Similarly, Local 174, Teamsters Union v. Lucas

Flour Company, 369 U.S. 95, was, without question,

an action for breach of contract, the relevant terms of

which are set forth in haec verba at the very outset of

the court's opinion, (at 96). The miion, contrary to the

express provisions of the contract that, pending

arbitration of giievances, ''there shall be no suspen-

sion of work" (ibid.), called a strike to force the

employer to rehire a discharged employee during the

very time that a giievance concernuig his discharge

was in progress. The employer sued in the state court

for damages caused by the strike. The recently

rendered decision in Dotvd Box compelled the conclu-

sion that the state court had jurisdiction. The only

other questions the court considered were whether in

such a case the state court was free to apply state law

(it held that federal law^ had to be applied) and

whether, as a matter of the applicable law, the strike,

in the face of the contract pro^dsions, was, as claimed,

a breach of contract. As to the latter point, the court

said:

"The grievance over which the union struck was,

AS IT CONCEDES, one which it had expressly
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agreed to settle hy submission to final and hi'iiding

arbitration proceedings. The strike which it called

was a violation of that contractual obligation."

(at 106; italics and capitalization supplied).

In Lucas Flour the record revealed a clear breach

of an identified section of a collective bargaining con-

tract. It revealed conduct which was and could have

been nothing but such a breach. By no stretch of the

imagination could the strike have been regarded as a

matter within the competence of the Labor Board.

Under those circumstances it is not surprising that

the applicability of section 301 to the controversy was

not challenged.

In none of the foregoing cases was it contended (as

it is here) that the claim was anything other than that

the contract had been breached.

Here, to the contrary, the district court had the

right to find from the entire record before it that, in

truth and in fact, ''no breach of contract is or could

be pleaded" (R. 501), but that appellants' claim

'^rather looked beyond the agreement to the exclusive

bargaining representatives' obligation of fair repre-

sentation and was within the exclusive jurisdiction of

the National Labor Relations Board." (Woody v.

Sterling Aluminum Products, Inc., 365 F. 2d 448,

456).

(ii) Humplirey v. Moore, 375 U.S. 335.

Humphrey v. Moore, 375 U.S. 335, does not mark,

nor was it intended to mark, any departure from the

principles of Smith, Dowd Box and Lucas Flour: that
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before a court has jurisdiction of a suit under section

301, it must be clear that the claim is based on a

breach of contract and not simply on conduct which

is, solely, essentially (or even ''arguably") an unfair

labor practice.

In Humphrey, the clami was that a decision of a

joint employer-union comLmittee was ''violative of the

collective bargaining contract" (at 340), because

neither the parties to the contract nor the joint com-

mittee "has any power beyond that delegated to them

by the precise terms of section 5 [of the contract]."

(at 342). It was this claim of the violation of a spe-

cific contract clause which led the trial coiu't to con-

clude that "this is an action to enforce a collective

bargaining contract" (at 341)—an observation which

the Supreme Court characterized as "accurate."

(ibid.). Thus, Humphrey sustains 301 jurisdiction

where, and only where, the conduct of the defendants

is in breach of contract.^®

i^Note Judge Clary's statement that, in Humphrey v. Moore,
the record showed that "specific provisions of the collective

bargaining contract" were breached and that there w^as "little

question" that the "real essence of the actio7i" was breach of con-

tract (Chasis V. Progress 3Ianufacturing Company, Inc., 265 F.

Supp. 747, 751 ; italics supplied) as vrell as Judge Mehalfy's ob-

servation that Humphrey was "contract oriented." {Woody v.

Sterling Aluminum Products, Inc., 365 F. 2d 448, 456). In Local

Union No. 12, supra, n. 12a, the court, citing both Humphrey and
Smith, supra, said that ".

. . if the claim of an aggrieved em-
ployee is based essentially on breach of contract . . . the courts

may entertain the controversy". (368 F. 2d at 22; italics supplied).

Note, also, that in Humphrey itself the majority explicitly

said:

"We need not consider the problem posed if § 5 had been
omitted from the contract or if the parties had acted to

amend the provision", (375 U.S. at 345, n.7; italics supplied).
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While Justices Goldberg, Brennan and Harlan took

a somewhat different view of the case, they did not

suggest that jurisdiction under 301 could rest on any-

thing except a contract breach. Mr. Justice Groldberg,

with Mr. Justice Brennan conciu'ring, believed that

an amendment to a contract could not be a ^'breach":

"A mutually acceptable grievance settlement be-

tween an employer and a imion . . . cannot be

challenged by an indi^ddually dissenting employee

imder 301 (a) on the ground that the parties

exceeded their contractual powers in making the

settlement." (at 352).

From his vast experience in labor law, Mr. Justice

Goldberg was of the view that the contracting parties

"were free to resolve the dispute by amending

the contract to dovetail seniority lists or to

achieve the same result hy entering into a griev-

ance settlement. The presence of the merger-ab-

sorption clause did not restrict the rights of the

parties to resolve their dispute by joint agree-

ment applying, interpreting, or amending the

contract. There are too many unforeseeable con-

tingencies in a collective bargaining relationship

to justify making the ivo7'ds of the contract the

exclusive source of rights and dtities." (at 353-

354; italics supplied).^^*

i^^See National Labor Relations Board v. C & C Plywood Corp.,

supra, n. 16a, where the Court said:

*'For the law of labor agreements cannot be based upon ab-

stract definitions unrelated to the context in which the parties

bargained and the basic regulator^' scheme underlying that

context. See Cox, The Legal Nature Of Collective Bargaining
Agreements, 57 Mich. L. Rev. 1 (1958)." (35 U.S. L. Week
at 4108 5 6-i LRRM at 2069.)
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Mr. Justice Goldberg pomted out that in Ford

Motor Company v. Huffman, 345 U.S. 330,

'^
. . this Court held that the existing labor

agreement did not limit the power of the parties

jointly, in the process of bargaining collectively,

to make new and different contractual arrange-

ments affecting seniority rights.

''It necessarily follows from Huffman that a

settlement . . . deemed by the parties to be an
interpretation of their agreement, not requiring

an amendment, is plainly within their joint

authority. Just as imder the Huffman decision an
amendment is not to be tested by whether it is

within the existing contract, so a . . . settlement

should not be tested by whether a court could

agree with the parties' interpretation. If collec-

tive bargaining is to remain a flexible process, the

power to amend by agreement and the power to

interpret by agreement must be coequal." (at 354-

355).

Mr. Justice Goldberg, however, did not mean to

suggest that the individual employee is without a

remedy for ''a union's breach of its duty of fair

representation." (at 355). He insisted, however, that

such a remedy did not arise imder section 301.^^

i^Mr. Justice Harlan accepted this analysis and cogently raised

the next question:

''Does such a federal cause of action [for breach of the
duty of fair representation] come within the play of the pre-
emption doctrine, San Diego Trades Council v. Garmon, 359
U.S. 236, contrary to what would be the case were such a
suit to lie under Section 301, Smith v. Evening News Ass'n,

371 U.S. 195?" (375 U.S. at 360).
For reasons discussed below, we submit that it does and that the
vast differences between the Railway Labor Act (45 USCA 151
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Since the majority viewed the case as properly

invohdng a breach of contract issue, the sustaining of

jurisdiction in Humplwey v. Moore is perfectly un-

derstandable. (See, supra, n. 18) We have yet to be

pointed to a single case in the Supreme Court, or in

any other court, in which section 301 jurisdiction has

been sustained upon a charge only that the duty of

fair representation had been breached or that the par-

ties had amended and applied (as distinguished from

breached) their collective bargaining contract. Cer-

tainly, no case has ever held that section 301 may be

invoked to give jurisdiction over what is really noth-

ing more than an unfair labor practice claim merely

because the claimants, dissatisfied with the relief

available to them imder the Congressional statute,

failed timely to file charges with the Board (compare

Anson v. Hiram Walker <k Sons, Inc., 248 F. 2d 380,

381) and then sought to dress up their claim as one

of contract breach.^*^

et seq.) under which the Steele line of cases (Br. 30-52) arose,

and the National Labor Relations Act (29 USCA 151, et seq.),

which is applicable here, compel this conclusion.

In Local Union No. 12, supra, n. 12a, the court said:

"The critical area requiring jurisdictional readjustment will

involve those controversies, such as the instant case, where
the aggrieved employee's claim is not founded on a breach of

the bargaining contract, but rather is based squarely on an
alleged violation of the union's duty of fair representation.

In this situation, the unfair labor practice jurisdiction of the

Board wiU apparently be exclusive, totally preempting that

of the courts. San Diego Bldg. Trades Council v. Garmon,
swpra." 368 F. 2d at 22.

20Appellants discuss several lower court decisions (Br. 59-68)

which we think can be disposed of briefly since they are all illus-

trations of the principles already considered. Thus Phimhers and
Steamfitters Union v. Dillio7i, 255 F. 2d 820, involved the breach
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(iii) An amendment to a collective bargaining agreement jointly

agreed upon by the parties thereto is not a "violation"

of the contract.

We have already adverted to the views expressed in

Humphrey v. Moore, 375 U.S. 335 by Mr. Justice

Groldberg on this question—views which were bot-

tomed on the imanimous opinion in Ford Motor Co. v.

Huffman, 345 U.S. 330. There is nothing in Hum-
phrey V. Moore to indicate that Mr. Justice White

and those for whom he spoke intended any disagree-

ment with Huffman. To the contrary, Mr. Justice

Whitens opinion refers to that case with evident

approval. (375 U.S. at 3-19).

by a union of a contract to supply labor; Todd Shipyards v. In-

dustrial Union, 344 F. 2d 107, involved an employer's breach of

a clause against subcontracting; Gihnour v. Wood etc. Union, 223
F. Supp. 236, like Lucas Flour, was a case in which the union
struck in violation of a no-strike clause in the contract (Gilmour
has relevance, though, on other points, to the case at bench:
citing Atkinson v. Sinclair Refining Co., 370 U.S. 238, it dis-

missed the suit against the individual defendants [see infra] and,
citing Sinclair Refining Co. v. Atkinson, 370 U.S. 195, it denied
the injunctive relief sought because of the Norris-LaGuardia Act
[29 useA 101] ) ; Fuller v. Highway Truck Drivers, etc., Local,
233 F. Supp. 115, and Regan v. Ohio Barge Lines, Inc., 227 F.
Supp. 1013, are both Humphrey v. Moore type cases involving
problems arising from the merging of seniority lists. (Regan has
this relevance to the case at bench, however: it emphasizes the
need for plaintiffs to exhaust contract remedies before they have
standing to sue under Section 301 [227 F. Supp. 1014] and, like

Gihnour, supra, in reliance on Atkinson, it dismissed the suit

against the individual defendants).

Finally, neither National Labor Relations Board v. Pe7inivoven,
Inc., 194 F. Supp. 521, nor Fihrehoard Paper Products Corp. v.

East Bay Union of Machinists, 344 F. 2d 300, was a suit under
section 301. Penmvoven was concerned Avith the applicability of
the six-month period of limitations contained in 10(b) of the Act
(29 USCA 160 [b]) and Fihrehoard with a problem of collateral

estoppel. Neither case contributes in any way toward a proper
analysis of the problems at bench.
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In Huffman, the court had before it an amendment

to a collective bargaining contract which, because it

retroactively took away employees' seniority status

(345 U.S. at 335; Huffman v. Ford Motor Co., 195

F. 2d 170, 172), was claimed to be beyond the power

of the bargaining agent. (345 U.S. at 332).

With respect to the union's contention that the dis-

trict court had no jurisdiction over the case because it

involved a claim of unfair labor practice and ''the

National Labor Relations Act . . . vests initial juris-

diction over such an issue exclusively in the National

Labor Relations Board", the court noted that the

"question was not argued in the Court of Appeals or

mentioned in its opinion and, in view of our position

on the merits, it is not discussed here." (at 332, n. 4).

The court, however, did observe that

"Our decision interprets the statutory authority

of a collective-bargainmg representative to have

such breadth that it removes all gromid for a

substantial charge that the International, by ex-

ceeding its authority, committed an imfair labor

practice." (at 332, n. 4).

The court's conclusion that a union does not exceed

its statutory authority by entering into an amendment

to a collective bargainiug contract has great relevance

for the case at bench. In addressing itself to this

question, and in reversing the court of appeals upon

it, the court said:

"Any authority to negotiate derives its prin-

cipal strength from a delegation to the negotia-

tors of a discretion to make such concessions and
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accept such advantages as, in the light of all

relevant considerations, they believe will best

serve the interests of the parties represented. A
major responsibility of negotiators is to weigh the

relative advantages and disadvantages of differ-

ing proposals.

* * * * *

''Inevitably differences arise in the manner and
degree to which the terms of aiiy negotiated

agreement affect individual employees and classes

of employees. The mere existence of such differ-

ences does not make them invalid. The complete

satisfaction of all who are represented is hardly

to he expected. A wide range of reasonableness

must be allowed a statutory bargaining repre-

sentative in serving the miit it represents, subject

always to complete good faith and honesty of

purpose in the exercise of its discretion.*****
"The National Labor Relations Act, as amend-

ed, gives a bargaining representative not only

wide responsibility hut authority to meet that re-

sponsihility." (at 337-339; italics sup]3lied).

It is clear from the foregoing that the union appel-

lees in the case at bench did not exceed their authority

or breach any duty they owed to appellants by accept-

ing, in 1963, the four standards used to determine

whether B men would be promoted or deregistered,

any more than they exceeded their authority when, in.

1959, they entered into an ''amendment to the then

existing collective bargaining agreement" by virtue of

which amendment appellants then obtained their "B"
registration. (Br. App. 2)
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In International Longshoremen's and Warehouse-

men's Union v. Kunz, 334 F. 2d 165, where a claim

was made that an amendment to a collective bargain-

ing contract deprived certain employees of established

seniority status, this court said:

''The settlement of a labor dispute, tuhether

accomplished by amendment of the contract or by
resort to an already existing contract provision,

may affect rights which in other fields are re-

garded as vested and in a manner which would
be deemed ^ex post facto\" (at 171; italics sup-

plied) .

In Adams v. Biidd Company, 349 F. 2d 368, em-

ployees contended that a collective bargaining con-

tract entered into between the luiion and an employer,

deprived them of seniority rights which they had

acquired mider ''earlier labor contracts" (at 369). In

holding that there was no jurisdiction mider section

301, the court sustained as "well taken" the union's

contention (which is the same as that which appellees

make here) that section 301 gTants jurisdiction over

actions "for breach of a labor contract", and that

the claim presented to it was " 'not based on a viol<i-

tion of a contract between an employer and a labor

organization' but 'solely upon the adverse effect upon

plaintiffs of the negotiation of such an agreement'."

(at 369; italics in original).

The court said

:

"Here the plaintiffs do not seek redress for

violation of a collective bargaining aoTeement:

what they seek is redress for an alleged ^-iolation

by a labor contract of rights which they assert
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were independently, and pre-agreement, vested in

them by their 'contract of hire.'

''We are of the opinion that Section 301(a) did
not confer jurisdiction upon the District Court
to entertain this action and that it should have
dismissed it for that reason." (at 370; italics in

original) .^°^

Since, on the whole record here, it is clear that the

appellants' grievance relates to the amendment of the

contract and the application of the amended contract

to them, rather than to its claimed breach, it cannot

be said that appellants state a cause of action imder

301. Rather their claim is that, by modifying the con-

tract and thereafter applying the "new rules" to

them, appellees breached a duty arising imder sections

7 and 8 of the National Labor Relations Act.

3. The Railway Labor Act Cases Do Not Confer Jurisdiction

on the District Court,

Appellants seek to avoid the consequences of their

failure to have timely submitted their claims to the

National Labor Relations Board by relying upon a

line of cases which arose under quite a different

2o^Compare Corvallis Sand & Gravel Co. v. Hoisting and Port-

able Engineers Local Union No. 701, Or (October 12, 1966) ;

64 LRRM 2082, in which the Oregon Supreme Court, refen-ing to

Adams v. Budd Company, supra, said:

"To apply § 301(a) L.M.R.A. to suits to rescind labor con-

tracts because of unfair labor practices in their procurement
would open to regulation by courts almost the entire field of

unfair labor practices. \Ye do not believe this was the inten-

tion of Congress. The words of the statute have been given
a broad construction, but if any significance is to be given to

the words 'for violation of contracts' a suit such as the pres-

ent one does not come within its embrace." (64 LRRM at

2086)
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statute. They argue that their first and second causes

of action may stand because they there allege that

the unions, by agreeing to the standards insisted upon

by the association, breached their ''duty of fair repre-

sentation" and, they say, because of this the district

court has jurisdiction under 28 USCA 1337. (Br. 2,

7, 37).^^

As we have already pointed out, claims that a union

has not fairly represented employees within the bar-

gaining unit are clearly within the statutory language

of the National Labor Relations Act and are matters

over which the National Labor Relations Board has

taken and continues to take jurisdiction. The cases

urged by appellants to support district court jurisdic-

tion of such claims are clearly not controlling, nor

even persuasive, arising as they do mider the vastly

different statutory scheme created by the Railway

Labor Act (45 USCA 151 et seq.).^^

In Steele v. Louisville <ic Nashville R.R. Co., 323

U.S. 192, the question presented, in the words of

Chief Justice Stone, was

"... whether the Railway Labor Act . . . imposes

on a labor organization, acting by authority of

the statute as the exclusive bargaining representa-

21We have already noted {supra, notes 2, 4 and 5) that, de-

spite the great number of different federal stat^^tes to which
appellants made reference, it was never suggested in any one of

the five complaints they filed herein that 28 USCA 1337 eon-

fen-ed jurisdiction on the district court.

22Since employment relationships covered by the Railway Labor
Act are expresslv excluded from the scope of the National Labor
Relations Act (Section 2(a) [2] and [3]; 29 USCA 152a [2] and
[3]), railroad employees may not avail themselves of the pro-

cedures which were available to appellants under the National
Labor Relations Act.
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tive of a craft or class of railway employees, the

duty to represent all the employees in the craft

without discrimination because of their race, and,

if so, whether the courts have jiu4sdiction to pro-

tect the minority of the craft or class from the

violation of such obligation." (at 193-194).

The court noted that it had granted certiorari because

the question was "one of importance in the adminis-

tration of the Railway Labor Act.'' (at 194; italics

supplied)

.

In Steele, the union had given the employer notice

of its desire "to amend the existing collective bargain-

ing contract in such a manner as ultimately to exclude

all Negro firemen from the service" (at 195) ; an

agreement to that end had been reached; and the

union and the employer, acting under that agreement,

had "disqualified all the NegTo firemen and replaced

them with . . . white men ... all junior in seniority

to petitioners." (at 196).

Having decided that such conduct violated the bar-

gaining representative's duty fairly to represent all

employees (at 202), the court turned to the only

question relevant to the case at bench: May such a

duty be judicially enforced or is the aggrieved party

relegated to the administrative agency for relief? The

conclusion, that judicial relief was available, rested

on shortcomings which the court found in the Railway

Labor Act, but which are not to be found in the

National Labor Relations Act.

In considering this question, the court announced
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the guiding principle at the outset:

''Since the right asserted by petitioner 'is . . .

claimed under the Constitution' and a 'statute of

the United States,' the decision of the Alabama
court, adverse to that contention is reviewable

here . . . unless the Railway Labor Act itself has

excluded petitioner's claims from judicial con-

sideration/' (at 204; italics supplied).

What are the features of the Railway Labor Act

which compelled the conclusion that that Act itself

had not excluded petitioner's claims from judicial con-

sideration and how does the National Labor Relations

Act compare mth them on tliis score ? Essentially they

relate to the imique administrative machinery created

by the Railway Labor Act—a machinery quite dif-

ferent from that later established by the National

Labor Relations Act.

(a) The Railway Labor Act's adjustment pro-

cedure is limited to disputes between imions and

employers and makes no reference to disputes between

employees and unions, (at 205). On the contrary, the

National Labor Relations Act in section 8(b), 29

USCA 158(b), contams ample provisions for the ad-

judication of employee claims against unions.^-^

22ain Local Union No. 12, supra, n. 12a, the court, in referring

to Steele, said:

"In that case, the [Supreme] Court reasoned that since the

jurisdiction of the Railway Adjustment Board did not en-

compass disputes between employees and unions, the remedy
must necessarily be sought in the courts. Since the National

Labor Relations Board has, however, been given jurisdiction

over employee-union disputes, the Court's logic in Steele,

reinforced by the Board's express desire to assume jurisdic-

tion further supports our conclusion that unfair representation

cases are properly subject to Board jurisdiction." 368 F.

2d at 21.
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(b) The Adjustment Board created by the Rail-

way Labor Act *' could not give the entire relief here

sought"^^ (at 205) because that Board

*^has consistently declined in more than 400 cases

to entertain grievance complaints by individual

members of a craft represented by a labor organ-

ization. ^The only way that an individual may
prevail is by taking his case to the union and
causing the imion to carry it through to the

Board'. Administrative Procedure In Government
Agencies, S. Doc. No. 10, 77th Cong. 1st Sess. Pt.

4, p. 7." (at 205).

The National Labor Relations Act, to the contrary,

does not require that charges be taken up only by a

labor organization. (See section 10(b) ; 29 USCA
160[b]). Indeed, the Board's Rules and Regulations

have, from the very begiiming, permitted charges to

be filed by ''any person".^^

(c) The Railway Labor Act permitted imions to

"prescribe the rules under which the labor members

of the Adjustment Board shall be selected" and to

"select such members and designate the divisions on

which each member shaU serve." (at 206). Thus it

appeared that at least half of the members of the Ad-

justment Board were to be selected by the organiza-

tions against whom the complaint was to be made. The

Adjustment Board was, therefore, not an independent

23A phrase emphasized by appellants (Br. 35).

^'^'^WJio may file: withdrawal and dismissal.—A charge that any
person has engaged in or is engaging in any unfair labor prac-
tice affecting commerce may be made by any person'' (Rules and
Regulations, National Labor Relations Beard, Series 8 as amended,
section 102.9).
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governmental agency such as is the National Labor

Relations Board, whose members are selected by the

President and confirmed by the Senate of the United

States (National Labor Relations Act, section 3 [a],

29 USCA 153[a]).

(d) The Railway Labor Act provided that an em-

ployer and a union could agree to the establishment of

a regional board of adjustment for the purpose of

hearing disputes which might otherwise be brought

before the Adjustment Board.

''In this way the carrier and the representative

against whom the Negro firemen have complained

have power to supersede entirely the Adjustment

Board's procediu'e and to create a tribunal of

their own selection to interpret and apply the

agreements novr complained of to which they are

the only parties." (at 206).

Obviously no such power resides in either employers

or unions subject to the National Labor Relations Act.

It was because of this shortcoming in the Railway

Labor Act that the court said, in a sentence em-

phasized by appellants (Br. 36),

''We cannot say that a hearing, if available, be-

fore either of these tribmials would constitute an
adequate administrative remedy. Cf. Tumey v.

Ohio, 273 U.S. 510" (323 U.S. at 206).

The reference to Tumey is revealing. That case held

it to be a denial of due process to compel one to pro-

ceed before a tribunal which had a financial stake in

its own decision. The tribmials set up by the Railway

Labor Act were, for the reasons akeady noted, so

regarded by the coui-t. No one can suggest that this is
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true of the National Labor Relations Board—

a

tribunal which is truly independent of the litigants

and which has no stake in the outcome of any of the

cases presented to it.

In view of all of these shortcomings in the Railway

Labor Act, it is not surprising that the court said

:

^^In the absence of any available administrative

remedy, the right here asserted, to a remedy for

breach of the statutory duty of the bargaining

representative to represent and act for all the

members of a craft, is of judicial cognizance . . .

[T]he statutory provisions which are in issue are

stated in the form of commands. For the present

command there is no mode of enforcement other

than resort to the courts . . . [since] it is one for

which there is no other available administrative

remedy/' (at 207; italics supplied)

Obviously, if there had been an independent agency

such as the National Labor Relations Board to which

the complainants themselves could have presented

their claims and by which those claims could have been

processed against the miions, and if the statute had

provided that the determinations of the agency were

enforcible in the courts of appeals (section 10(e) of

the National Labor Relations Act, 29 USCA 160[e]),^'

the Supreme Court in Steele would hardly have con-

cluded that, under the Railway Labor Act, there was

25Indeed, the National Labor Relations Act in Sections 10(1)

and (m) contains provisions for the granting of pendente lite

injunctive relief, at the suit of the Board, in appropriate cases

—

including cases involving, as this one does, a charge of unfair
practices against a union (29 USCA 160 [1] and [m]).
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''no mode of enforcement other than resort to the

courts" and it would not therefore have created the

judicial remedy which it did. It is patent from the

entire opinion that the court acted as it did because

of the absence of an effective and meaningful admin-

istrative remedy under the Raihvay Labor Act. That

is not the case with respect to the National Labor

Relations Act.^®

This court has recognized that, for these very rea-

sons, the Railway Labor Act cases are not governing

in situations to which the National Labor Relations

Act is applicable.

''Since the complaint charges both the imion and

the employer with discrimination against appel-

lants solely on the basis of their nonimion status,

§§8(a)(3), 8(b)(2) of the National Labor Rela-

tions Act would arguably apply to the conduct to

which appellants object. Accordingly, the district

court ruled, mider San Diego Buildmg Trades

26Most recently, in Bepublic Steel Corporation v. Maddox, 379

U.S. 650, the court recognized the difference between suits under
section 301 and those under the Railway Labor Act, with its

"various distinctive features of the administrative remedies pro-

vided by that Act . . . e.g. the makeup of the Adjustment
Boards . .

." (at 657, n. 14).

On December 5, 1966, after this brief was already in page
proof, the Supreme Court once again emphasized that the vast

differences in the administrative remedies available under the La-
bor ]\Ianagement Relations Act, on the one hand, and the Railway
Labor Act, on the other, call for different treatment of an em-
ployee's suit for breach of contract. Walker v. Southern Railway
Company, U.S , 17 L ed 2d 294 ; 35 U.S. L. Week 4047 ; 63

LRRM 2491. ("The contrast between the administrative remedy
before us in Maddox [a case arising under section 301] and that

available to petitioner [under the Railway Labor Act] per-

suade [s] us that we should not [require him to exhaust his ad-

ministrative remedies before his resort to the courts]." 17 L ed 2d

at 297; 35 U.S. L. Week at 4048; 63 LRRM at 2492).
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Council V. GTarmon (1959), 359 U.S. 236, 79 S.Ct.

773, 3 L.Ed. 2d 775, that initial jurisdiction lay

exclusively with the National Labor Relations

Board.

'^ Appellants assert that this constituted error.

They rely upon a line of cases which recognizes

federal court jurisdiction to enforce the duty of

fair representation owed by the imions to those

they represent. Those cases, hotvever, do yiot sup-

port appellants' contention. In none of them toas

there available any administrative remedy which
would set^'e to deprive the federal courts of juris-

diction. Therefore the doctrine of primary juris-

diction of the Nationcd Labor Relations Board
never ivas hrought into play.

''MANY OF THE CASES CITED AROSE
UNDER THE RAILWAY LABOR ACT, tohich

makes no provision for administrative means for
correcting hrcaches of the duty of fair repre-

sentation . . .

''While resort to the federal courts was proper
under those circumstances, it ivould he improper
here in the face of the competence of the National

Labor Relations Board to handle the alleged

discrimination." {Alexander v. Pacific Maritime
Association, 314 F. 2d 690, 691-692; italics and
capitalization supplied)

.

All of the other Railway Labor Act cases cited by

appellants (Br. 37-42) emphasize the absence of an

administrative remedy tinder the provisions of tluit

statute. Tunstall v. Brotherhood of Locomotive Fire-

men, 323 U.S. 210, 213; Brotherhood of Railroad

Trainmen v. Hotvard, 343 U.S. 768, 774; Conley v.

Gibson, 355 U.S. 41, 44-45.
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Indeed, these cases make it clear that if there had

been an administrative remedy (as there is in the case

at bench), resort to the courts would have been

barred.

^'For the reasons also stated in our opinion in the

Steele case, the petitioner is without available

administrative remedies, resort to which, when
available, is a prerequisite to equitable relief in

the federal courts.'* {Tiinstall v. Brotherhood of

Locomotive Firemeyi, 323 U.S. at 213-4; italics

supplied)

On the same day on which it decided Steele and

Tunstall, the Supreme Court also decided Wallace

Corporation v. National Labor Relations Board, 323

U.S. 248, in which, to ciuote appellants, ''the concepts

of unfair representation were applied to the National

Labor Relations Act." (Br. 38).

Wallace's real significance for the case at bench,

however, is that there the court did not feel the need,

as it did in the Railway Labor Act cases, to create a

judicial remedy to enforce the substantive right. It

accepted the fact that CongTess had, in the National

Labor Relations Act, provided an administrative pro-

cedure to remedy the comj)lained-of conduct. In

Wallace, the parties had used that procedure and the

Board had made an appropriate remedial order. What

the Sux^reme Court did in that case was to affirm a

judgment of the court of ap^Deals enforcing that

order.

Thus, Wallace itself demonstrates that the duty of

fair reioresentation is perfectly capable of enforce-
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ment by the National Labor Relations Board^^^ and

that there is no need, in any case within the com-

petence of that Board, to create a judicial remedy to

enforce that duty.

Certainly nothing in the legislative history of sec-

tion 301 indicates that Congress intended any change

in the law in this respect. Indeed, the evidence is

impressive that the chief purpose of that section was

to remove certain procedural obstacles which in 1947

were thought to stand in the way of suits against

labor organizations. Thus, Senator Taft, the chief

architect of the 1947 labor law re^dsion of which sec-

tion 301 was an integral part, said of this portion of

thebiU:

'*Mr. President, title III of the bill . . . makes
unions suable in the Federal courts for violation

of contract. As a matter of law unions, of course,

are liable in theory on their contracts today, but

as a practical matter it is difficult to sue them.

They are not incorporated ; they have many mem-
bers; in some States all the members must be

served; it is difficult to know who is to be served.

But the pending bill provides they can be sued as

if they were corporations and if a judgment is

found against the labor organization, even though
it is an unincorporated association, the liability

is on the labor miion and the labor-union fimds,

and it is not on the individual members of the

union, where it has fallen in some famous cases

to the great financial distress of the individual

members of labor unions." 93 Cong. Rec. 3955.

^Q^Wallace's promise was realized in the Labor Board cases cited

at page 15, supra, and in Local Union No. 12, supra, n. 12a.
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While Syres v. Oil Workers Interncutional Union,

350 U.S. 892, presented a situation in which the post-

1947 National Labor Relations Act, rather than the

Railway Labor Act, was involved, it is necessary to

examine the case closely in order to understand its

per curiam.

According to the court of appeals (Syres v. Oil

Workers Internatiotml Union, 223 F. 2d 739), the

complaint was brought by a Negro local and indi-

vidual Negroes against a white local and the

employer. It charged that, pursuant to an agreement

between the two locals and after an election, both

locals were certified as the joint bargaining repre-

sentative. It further charged that thereafter the em-

ployer and the white local entered into a contract, the

effect of which was "to freeze the Negro employees in

their jobs and prevent their bidding on higher classi-

fications" and that ''this discrimination was based

solely on race." (223 F. 2d at 740).

The district court's dismissal of the complaint upon

the ground that the action did not arise under laws

of the United States was affirmed by the court of

appeals. Although the exclusiveness of the Board's

jurisdiction was lU^ged for dismissal (223 F. 2d at

740), the majority in the court of appeals did not

discuss this question or the applicability, if any, of

section 301 to the case. While the dissent of Judge

Rives does not discuss section 301, it does make clear

why it was appropriate, in 1955, to conclude that

judicial relief was available to the plaintiffs in that

case.
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Judge Rives noted that the complaint was one of

deprivation of employment rights ''solely on accoimt

of race and/or color" (223 F. 2d at 745) and pointed

out that

"Nowhere is the Board given power to prevent
discrimination because of race or color, except by
very limited procedure which would afford no
adequate remedy in this case." (223 F. 2d at

747)27

(This, of course, is not true of the case at bench.

The complaint here charges discrimination against

appellants, not on racial grounds, but because of their

alleged opposition to the union leadership and to the

imions' entry into a mechanization contract against

which one appellant claims to have spoken out.^^ A
claim of such discrimination is clearly cognizable

imder the National Labor Relations Act and in fact,

as we have seen, the National Labor Relations Board

has taken jurisdiction and made appropriate orders

in cases presenting such claims.)

Judge Rives further pointed out that the Board

decisions, as of the time he wrote, did not afford an

adequate administrative remedy for cases in which

racial discrimmation (as contrasted with the type of

2'^In Alexander v. Pacific Maritime Association, 314 F.2d 690,

this court, referring to Syres, recognized that the acts of racial

discrimination there charged were not, as here, "anti-union in

character" and therefore "were not, even arguably, unfair labor
practices under the National Labor Relations Act." (at 692). See
Chasis V. Progress Manufacturing Company, Inc., 256 P. Supp.
747, 751, n. 6.

28".
. . because of his leadership of the B men and his open

criticism of the policies of the P.M.A. and I.L.W.U. ..." Br. 90.
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discrimmation charged here) was involved.

"It is suggested that appellants could petition

the Board for (1) a separate bargaiuing unit of

their own, or (2) decertification of their bargain-

ing representative. There is, however, no adminis-

trative means by which the [N]egro members can

secure adequate separate representation for the

purposes of collective bargaining.® Decertification

by the Board would afford no remedy at all. The
alleged discriminatory contract would remain in

full force after any such decertification. Further,

there is no assurance that the majority of the

employees in the imit, who are white persons,

would select another representative who would
bargain without discrimiuation." (223 F. 2d at

747).

"^See Steele v. Louisville & N. R. Co., supra. See
also, Crescent Bed Co., 29 NLRB 34; Columbian Iron
Works, 52 NLRB 370; Larus & Bros. Co., 54 NLRB
1345 ; American Tobacco Co., 9 NLRB 579 ; and Georgia
Power Co., 32 NLRB 692." (Judge Rives' footnote).

The Board cases cited by Judge Rives reveal that

in the early years of its existence the Board did

indeed take the view that racial discrimination was

not, under section 8 of the National Labor Relations

Act, an unfair labor practice which could be remedied

by the procedures provided for in section 10. The

most that the Board did in such cases, as Judge Rives

pointed out, was to afford some limited relief in con-

nection with its duties under section 9 of the Act

(29 USCA 159) dealing with representation matters.^^

29It was not until 1964 that the Board for the first time held

that a union commits an unfair labor practice when it causes or

pennits discrimination against employees because of their race or
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It is not surprising, therefore, that, on the facts of

Syres and the state of the Board's decisional law at

that time. Judge Rives concluded that there was no
adequate administrative remedy for the Negro em-

ployees.

The per curiam by the Supreme Court is thus com-

pletely understandable. It means only that the court

agreed with Judge Rives that there was in 1955 no

adequate administrative remedy which the National

Labor Relations Board could have made available to

correct racial discrimination.^" It does not mean, as

appellants urge, that there was no administrative

remedy available in 1965 to handle their complaints of

alleged discrimination of quite a different nature.^**^

color. Independent Metal Workers Vnion, Local No. 1, 147 NLRB
1573. Since that time the Board has consistently adhered to this

position and given relief against such discrimination. Local 1367,
International Longshoremen's Association, 148 NIjRB 897 ; Local
Union No. 12, United Rubber, etc. Workers, 150 NLRB 312, en-

forced in Local Union No. 12 v. National Labor Relations Board,
supra, n. 12a.

sojn view of the Board's present position (supra, n. 29) that
racial discrimination constitutes an unfair labor practice for
which it can and does give a remedy, it may be questioned
whether Syres would today be decided as it was in 1955.

3o^In Local Union No. 12, supra, n. 12a, the court (which in-

cluded Judge Rives) said of Syres:

"Significantly .... that case clearly involved a breach of the
bargaining contract. . .

." (368 F. 2d at 21, n. 17; italics

supplied).

This, of course, makes Syres out to be a true 301 case and not a
case,, as appellants would have it, involving only the breach of
the duty of fair representation.

In addition, the court, in Local Union No. 12, said:

"Although Syres v. Oil Workers Union, supra, clearly in-

volved a violation of the bargadning contract in addition to a
breach of the duty of fair representation, that decision might
be interpreted as establishing the principle that the courts
should retain jurisdiction over unfair representation eases
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B. THE FATLUIIE OF APPELLANTS TO EXHAUST THE
REMEDIES AVAILABLE TO THEM UNDER THE COLLECTIVE
BARGAINING CONTRACT REQUIRES AN ATFIRMANCE OF
THE ORDER BELOW.

The collective bargaining contract upon ^Yhich this

suit purports to be based contains grievance-arbitra-

tion procediu'es for the resolution of conflicts such as

are here i^resented.^^ Appellants commenced, but did

not conclude, such procedures under the contract. For

this reason, inter alia, Chief Judge Harris was correct

in ordering a dismissal of their complaint.

Appellants now contend that, although the contract

by its very words provides an internal remedy in

cases of "discrimination . . . because of membership

or non-membershii3 in the Union, activity for or

even where no breach of the bargaining contract is involved.

Syres arose, however, prior to the Supreme Court's compre-

hensive extension of the pre-emption doctrine in Gannon, and
well before the Board began to express its intention to assert

jurisdiction over unfaii' representation e-ases. Thus, at the

time of Syres, the employee's sole remedy for a breach of the

duty of fair representation lay in the courts." (368 F. 2d at 22,

n. 20; italics supplied).

It is to be noted that 301 covers suits for violations of con-

tracts ''between . . . labor organizations'' as well as between "an
employer and a labor organization." (29 USCA 185 [a]). See page

50, supra.

It is also to be not^d that in its latest pronouncement on the

subject, the Supreme Court said:

"... courts have no jurisdiction to enforce the union's statu-

tory rights under §§ 8(a) (5) and (1)." {National Labor Re-

lations Board v. C & C Plywood Corp., supra, n. 16a; 35 U.S.

L. Week at 4107, n. 13; 64 LRRM at 2067, n. 13.)

By a parity of reasoning, courts have no jurisdiction to enforce

(save through the National Labor Relations Board's administra-

tive order route) an individual's claim of breach of "the duty of

fair representation".

31 This is tiTie of the contract both before and after the "new
rules" supra, pages 5 and 6, relating to B men were adopted.
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against the Union or absence thereof ..." (Exhibit A
to the Affidavit of B. H. Goodenough [Section 13]

;

R. 4), their claims do not fall within the "ambit" of

the contract (Br. 70-72).

But appellants cannot have it both ways. Either

their claims are claims of ''discrimination . . . because

of . . . activity . . . against the Union . .
." and there-

fore are within section 13 of the contract, or they are

not, and, therefore, they are not claims of "discrimi-

nation" within the scope of Humphrey v. Moore, 375

U.S. 335. The parties to the collective bargaining con-

tract pro^dded, as they had the right and perhaps the

duty to iDrovide, an internal remedy by way of arbi-

tration for such claims.

Federal labor policy (applicable to suits luider sec-

tion 301 [Textile Workers v. Lincoln Mills, 353 U.S.

448, 457; Local 174, Teamsters Union v. Lucas Flour

Co., 369 U.S. 95, 103]) requires that such contract

remedy be exhausted before there may be resort to

the courts. Congress has expressly stated this policy

in section 203(d) of the Labor Management Relations

Act of 1947 (29 USCA 173[d]),^' and the federal

courts have consistently encouraged the use of arbi-

tration machineiy in labor cases. The so-called "Steel

Workers Trilogy" (United Steelivorkers v. American

Manufacturing Co., 363 U.S. 564; United Steelworkers

32This section reads, in pertinent part

:

"Final adjustment by a method agreed upon by the parties

is declared to be the desirable method for settlement of

grievance disputes arising over the application or interpreta-

tion of an existing collective-bargaining agreement" (italics

supplied).
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V. Warrior and Gulf Navigation Co., 363 U.S. 574;

and United Steelworkers v. Enterprise Wheel and Car

Corp., 363 U.S. 593) establishes the preferred place of

arbitration in our national labor scheme and makes it

clear that in all cases " [djoubts should be resolved in

favor of coverage". United Steelworkers v. Warrior

and Gulf Navigation Co., 363 U.S. at 583. See also

Brake Bakeries v. Local 50, 370 U.S. 241; Carey v.

Westinghouse Electric Corp., 375 U.S. 261.

In Republic Steel Corporation v. Maddox, 379 U.S.

650, an action for wages was ordered dismissed for

failure to exhaust the arbitration machinery of the

applicable collective bargaining contract. The Supreme

Court held that the suit, under section 301, was gov-

erned by the federal law requiring exhaustion of such

remedies.

"A contrary inile which would permit an indi^^d-

ual employee to completely sidestep available

grievance procedures in favor of a lawsuit has

little to commend it. In addition to cutting across

the interests already mentioned, it would deprive

employer and imion of the ability to establish a

uniform and exclusive method for orderly settle-

ment of employee grievances. If a grievance pro-

cedure cannot be made exclusive, it loses much of

its desirability as a method of settlement. A iTile

creating such a situation 'would inevitably exert

a disruptive influence upon both the negotiation

and administration of collective agreements'."

(379 U.S. at 653).^^^

32aln Walker v. Southern Railway Co., decided on December 5,

19&6, supra, n. 26, the Supreme Court said that in Maddox:
"We held that contract grievance procedures voluntarily in-

corporated by the parties in collective bargaining agreements
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This court has held that arbitration j)rocedures

must be exhausted before resort can be had to the

courts. (Local Union No. 11 v. Thompson, 363 F. 2d

181.)''

The argument that an employee should not be com-

pelled to exhaust the contract grievance machinery

when he claims the union is hostile to him (Br. 82-86)

is not relevant here, for it is grounded on the view

that the employee himself would not be permitted to

present his case to the arbitrator. ''It would entrust

representation of the employee to the very union

which he claims refused him fair representation ..."

(Hiller v. Liquor Salesmen's Union, 338 F. 2d 778,

779).^^ Whatever may have been the terms of the

contract in Hiller, the contract between ILWU and

PMA provides that whenever an employee (regis-

tered or casual) claims *' discrimination," he may
''have the complaint adjudicated hereunder . .

."

(Exhibits A [Section 17.4] and B [Section 2] to the

affidavit of B. H. Groodenough; R. 446). It further

subject to the LMRA, -unless specified by the parties to be
nonexclusive, must be exhausted before direct legal redress

may be sought by the employee." 17 L ed 2d at 296-297; 35
U.S. L. Week at 4048 ; 63 LERM at 2492.

330ther courts of appeals have also required exhaustion of con-

tract remedies in these cases. ^Voody v. Sterling Aluminum Prod-
ucts, Inc., 365 F. 2d 448 ; Broniman v. Great Atlantic <£• Pacific

Tea Co., 353 F. 2d 559 ; Rhi^ie v. Union Carbide Corp., 343 F. 2d
13 ; BelJc V. Allied Aviation Service Co., 315 F. 2d 513, cert, den.,

375 U.S. 847.

^-^See the treatment of Hiller in Woody v. Sterling Aluminum
Products, Inc., 2A3 F. Supp. 755 ("The arbitration procedure
would be under the control of the very party which the employee
'claims refused him fair representation . .

.' " [at 768]), affirmed

Woody V. Sterling Aluminum Products, Inc., 365 F. 2d 456.
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provides that such remedy shall be "exclusive." (ibid.).

Appellants were advised that they could take the mat-

ter, either in person or by counsel, to arbitration

before Professor Kagel. (R. 3, 84-85). They did not

then make the challenges which their counsel now

make; they simply ignored the last step of the

grievance procedure although they knew it was avail-

able to them. They thereby failed to exhaust their

contract remedies and Chief Judge Harris was there-

fore correct in ruling, as an independent ground of

decision, that they had no standing to bring suit under

section 301.

C. UNDER FEDERAL LABOR LAW, OFFICERS OF A LABOR
ORGANIZATION ARE NOT LIABLE FOR DAMAGES IN A
SUIT UNDER SECTION 301.

Under federal law, which governs suits brought

luider section 301 (Textile Workers v. Lincoln Mills,

353 U.S. 448, 457; Local 174, Teamsters Union v.

Lucas Flour Co., 369 U.S. 95, 103), it is clear that no

cause of action is created against individual union

officers.

Atkinson v. Sinclair Refining Co., 370 U.S. 238:

''When Congress passed section 301, it declared

its view that only the union was to be made re-

sponsible for imion wrongs . . .

"The national labor policy requires and we
hold that when a imion is liable for damages . . .

,

its officers . . . are not liable for those damages."

(at 247-249).^^

35This ^'iew was followed in Gilmour v. Wood etc. Union, 223

F. Supp. 236.
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The cases cited by appellants are not to the con-

trary. In Wanzer v. Milk Drivers Union, 249 F.Supp.

664, the court stated:

*' [Plaintiff] does not seek damages against the

individual defendants" (at 667; italics supplied).

United Mine Workers v. Gihls, 383 U.S. 715, and

Price V. United Mine Workers, 336 F.2d 771, were not

suits under section 301. To the contrary, they involved

the rights of the states to deal with acts of violence

which the court had long since recognized were not

preempted by federal labor law. (United Mine

Workers v. Gihhs, 383 U.S. at 721).

The doctrine of pendent jurisdiction does not apply

here. For, whatever may be the law of California on

the tort question, the claim here is sought to be stated

under section 301 and it would defeat the national

labor policy to permit a state (even if this action were

in a state court) to impose liability upon individuals

when such liability may not be imposed upon them

under the federal law.

As stated in Local 24 etc. v. Oliver, 358 U.S. 283:

''We must decide whether Ohio's anti-trust law
may be applied to prevent the contracting parties

from carrying out their agreement upon a subject

matter as to which federal law directs them to

bargain. Little extended discussion is necessary to

show that Ohio law cannot be so applied ... To
allow the application of the Ohio anti-trust law

here would wholly defeat the full realization of

the congressional purpose" (at 295-296).

See also, Pennsylvania R.R. Co. v. Day, 360 U.S.

548.
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Thus, even if it be true that in certain tort situations

California would award damages against the individ-

ual appellees, that may not be done in an action gov-

erned by contrary federal law.

The xDroblem here is no different from that in Dice

V. Akron, etc. BE. Co., 342 U.S. 359, where, in speak-

ing of another federal statute, the court said

:

''Moreover, only if federal law controls can the

federal Act be given that uniform application

throughout the coimtiy essential to effectuate its

purposes." (at 361).

Were it argued that the complamt seeks to state

two distinct claims, one against the imions and the

employers under section 301 and the other against the

indi^T-duals in tort, the doctrine of pendent jurisdic-

tion still would have no application.

"The fact that state remedies were not entirely

pre-empted does not, however, answer the ques-

tion whether the state claim was properly heard

in the District Court absent diversity jurisdic-

tion. The Court held in Hurn v. Oursler, 289 US
238, that state law claims are appropriate for

federal court determination if they form a sepa-

rate but parallel gromid for relief also sought in

a substantial claim based on federal law. The
Coiu't distinguished pemiissible from nonpermis-

sible exercises of federal judicial power over state

law claims by contrasting ^a case where two dis-

tinct gromids in support of a single cause of

action are alleged, one only of which presents a

federal question, and a case where tvvo separate

and distinct causes of action are alleged, one only

of which is federal in character. In the fomier,

where the federal question averred is not plainly
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wanting in substance, the federal court, even
though the federal ground be not established, may
nevertheless retain and dispose of the case upon
the non-federal ground; in the latter, it may not
do so upon the non-federal cause of action.' 289
US, at 246." {United Mine Workers v. Gihbs, 383
U.S. at 722; itahcs in original).

Here there is either one single cause of action, in

which case it is clear that the national labor policy ex-

pressed in Atkinson, supra, is controlling; or there

are two separate causes of action, in which case Hum
V. Oursler, 289 U.S. 238, by its own terms, does not

apply. (See Woody v. Sterling AUiminum Products,

Inc., 365 F. 2d 448, 456.) For, where the federal policy

is clearly established, state law to the contrary can-

not be imported into the case under the guise of

''pendent jurisdiction". Local 20, Teamsters Union v.

Morton, 377 U.S. 252, 257-261; cf. Bice v. Akron etc.

RR. Co., 342 U.S. 359, 361.

V.

CONCLUSION

The record in this case demonstrates that appellants

were not entitled to any relief at the hands of the

district couri and that, therefore, its order of dis-

missal was correct. This is not in truth and in fact

an action for breach of a collective bargaining con-

tract. The joint employer-union committee deregis-

tered appellants because they were "chiselers, dues

delinquents, and contract violators". (Br. App. 10).
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Under the contract, appellants had the right to appeal

this determination and to press, up to and through

arbitration, any contention that it violated their con-

tractual rights. They commenced, but failed to

exhaust, this available contract machinery. They also

had the right to press any claim of breach of the duty

of fair representation before the National Labor Rela-

tions Board but, for ulterior reasons, they deliberately

refrained from doing so until it was too late. The

claims of others similarly situated were, on the merits,

found by the Board to have been gi'oundless.

The main question presented by this case—the

authority of the parties to a collective bargaining con-

tract to modify and administer it as against claims

by individuals that such action resulted in a breach

of the duty of fair representation—goes to the very

heart of the collective bargaining process. The fim.da-

mental issue before this court is whether such a ques-

tion is to be decided, in the first instance at least, by

the specialized agency created by Congress to deal

with it (subject to appropriate review of that agency's

action in the courts of appeals) or whether, under the

guise that it entails a breach of contract claim, such

a question is to be relegated to tribunals—state or

federal—which were never intended to, and are not

particularly equipped to, handle it.

The Court of Appeals for the Fifth Circuit in Local

Union No. 12, n. 12a supra, put it this way

:

^*In light of these considerations, tve are con-

vinced that the rights of individual employees to

J)e fairly represented can be more fully achieved
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within the spirit of the act BY RECOGNIZING
THE BOARD AS THE APPROPRIATE
BODY TO MEET THE CHALLENGE OF
UNIFORMLY ADMINISTERING STAND-
ARDS OF FAIR REPRESENTATION. Its

peculiar expertise with respect to the complexi-

ties of the bargaining process, its broad powers of

investigation, and most importantly, its power to

encourage informal settlements at the regional

director level render it better qualified tlmn the

necessarily diverse system of state and federal

trihtmals to meet the ta^k of formulating and ap-

plying uniform standards of fair representation in

such manner as to afford adequate protection to

employee rights WITHOUT UNDULY IM-
PEDING THE COLLECTIVE BARGAINING
PROCESS. We have confidence in the compe-

tence of the Board to discharge this delicate task

of striking a meaningful balance between its pri-

mary duty of promoting union-management rela-

tions and that of safeguarding the section 7 rights

of employees, a task tvhich will entail nothing new
to the agency initially designated as the appro-

priate body to construe and apply the unfair

labor practice provisions of the act as well as its

representation provisions." (368 F. 2d at 23-24;

italics and capitalization supplied).
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For the foregoing reasons,^® the judgment of the

district court should be affirmed.

Dated, San Francisco, California,

January 30, 1967.

Gladstein, Andersen", Leonard & Sibbett,

By Norman Leonard,

^Attorneys for Appellees Ahove-named.

Certificate of Counsel

I certify that, in connection with the preparation

of this brief, I have examined Rules 18 and 19 of the

United States Court of Appeals for the Niuth Cir-

cuit, and that, in my opinion, the foregoing brief is

in full compliance with those rules.

Norman Leonard,

Attorney for Appellees Above-named.

36The other grounds relied upon by the district court in sup-

port of its order are equally valid. The Norris-LaGuardia Act

(29 USCA 101) deprives the district court of jurisdiction to

grant injunctive relief (Sinclair Refining Co. v. Atkinson, 370

U.S. 195 ; see also National Labor Relations Board v. C & C Ply-

wood Corp., n. 16a, supra; 35 U.S. L. Week at 4108, n. 15; 64

LRRM at 2068, n. 15), and exemplarv^ or punitive damages are

not awardable in a case such as this (cf. United Mine Workers v.

Patton, 211 F. 2d 742).
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STATEMENT AS TO JURISDICTION

Appellants assert that tlie federal courts have jurisdic-

tion over their claim on the basis of § 301 of the Labor

Management Relations Act of 1947, as amended, 29 U.S.C.

§ 185. The district court's jurisdiction under § 301 is pre-

cisely^ restricted to ''suits for violation of contracts between

an employer and a labor organization ... or between any

such labor organizations".^

Appellee asserts that federal jurisdiction does not exist

because there are no facts that would support a finding of

federal jurisdiction on trial of this case. In taking this

position, we are not at issue with respect to any cpestion

of the sufficiency of pleadings, either to raise a federal

jurisdiction claim or to withstand a simple motion to dis-

miss the pleadings. This case has moved beyond these

preliminary issues. We shall direct our discussion to facts

that led to the order for summary judgment, which was

based on the pleadings and exhaustive affidavits.

Appellants have filed five successive complaints in the

district court, each alleging § 301 jurisdiction. The district

court, with great jDatience, permitted appellants five op-

portunities to frame and reframe their complaint. Re-

peatedly they were also permitted to redraft their allega-

tions so as to present, by affidavit, their version of all of the

factual matters thought by them to have a bearing on their

complaint. The court finally dismissed their fourth amended

Section 301(a), 29 U.S.C. § 185(a) reads:

"(a) Suits for violation of contracts between an employer
and a labor organization representing employees in an indus-

try affecting commerce as defined in this chapter, or between
any such labor organizations, may be brought in any district

court of the United States having jurisdiction of the parties,

without respect to the amount in controversy or without re-

gard to the citizenship of the parties.
'

'
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complaint without leave to amend.^ It is manifest from the

allegations of the complaint and from the evidentiary mat-

ter submitted to the trial court by affidavit that, even on the

facts as appellants claim them to be, they cannot frame a

complaint stating a violation of a collective bargaining con-

tract and cannot establish such a claim at a trial. On this

ground we submit that the district court has no jurisdiction

to hear the matters of which appellants complain.

On this appeal, appellants have added a new claim of fed-

eral jurisdiction based on 28 U.S.C. § 1337, giving the dis-

trict courts jurisdiction of ".
. . any civil action . . . under any

Act of Congress regulating commerce or protecting trade

and commerce against restraints and monopolies". The act

''regulating commerce" in this matter could only be the

Labor Management Relations Act of 1947 (29 U.S.C. § 141,

et seq., including § 185). That statute, by its very wording

and by court interpretation, bars district court jurisdiction

of the case unless there is federal jurisdiction under § 301

(29 U.S.C. §185). The allegation of independent federal

court jurisdiction under 28 U.S.C. § 1337 is totally without

merit.

This Court has jurisdiction to hear the appeal under 28

U.S.C. § 1291.

STATEMENT OF THE CASE

This appeal is from the order of the District Court

for the Northern District of California, dismissing the

fourth amended complaint of appellants and granting sum-

mary judgment in favor of appellees.

The motions to dismiss the fourth amended complaint

were based on the pleadings and affidavits submitted by

appellee PMA and an affidavit submitted by one appellant.

2. Hereafter we shall frequently refer to the fourth amended
complaint simply as "the complaint" without further description.
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The '"Statement of the Case" submitted by appellants ig-

nored the undisputed facts set forth in the affidavits sub-

mitted by appellee PMA in support of its motion to dismiss.

These are

:

1. The affidavit of B. H. Goodenough, Vice President

of Pacific Maritime Association, filed September 1,

1964, and its attached exhibits A, B, C, D and E.

(R. 1-6).

2. The affidavit of J. A. Robertson, Secretary of Pa-

cific Maritime Association, filed October 2, 1964,

and its attached exhibits F and G (R. 749-767).

3. The affidavit of J. A. Robertson, filed March 18,

1965, and its attached exhibits H and I. (R. 82-91aa).

4. The affidavit of J. A. Robertson, filed July 2, 1965,

and its attached exliibits J, K and M. (R. 176-180d).

PMA believes that appellants have not presented a proper

statement of the case in their brief. Accordingly, we state

the case here, basing our discussion on facts as to which

there is no controversy.

A. The parties were all direci'ly involved in the employment of

longshoremen in San Francisco.

Tliis case involves, on the one hand, a group of men who

were formerly employed as longshoremen in San Francisco

and, on the other, their employers and their union.

Appellants, plaintiffs helow, formerly worked as longshore-

men and seek to litigate their discharges.

Appellants at one time were limited registration (Class

B) longshoremen on the San Francisco waterfront. Prior

to starting this case, each appellant applied to advance

from this probationary seniority status to full (Class A)

registration status. His application was denied, his registra-

tion status Avas terminated, and he was discharged (''de-

registered") because he failed to meet the established stand-

ards to advance in seniority status as a longshoreman.
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Appellees, defendants below, are the employers, the union
and certain union officials.

Appellee Pacific Maritime Association (PMA) is the col-

lective bargaining representative of employers of longshore-

men in the San Francisco Bay Area and elsewhere on the

Pacific Coast (R, 1). Appellee International Longshoremen's

and Warehousemen's Union (ILWU) is the exclusive col-

lective bargaining representative of the longshoremen (R.

1, 109, 110). Appellee Local 10 is a chartered local union

affiliate of the ILWU limiting its membership and activities

to the San Francisco area (R. 110). The individually named

appellees are described in the complaint as "officers or

executive officials of the defendant labor organizations" (R.

120, 1152). None is an officer, employe, or agent of PMA.

B. The appeal before this Court' involves the terms of the ILWU-
PMA collective bargaining contract and its administration.

Appellants claim they should be returned to employment

as registered longshoremen under the ILWU-PMA col-

lective bargaining contract, and with greater seniority than

they had prior to their discharges in 1963. Appellants

attack provisions of the contract, as it was in effect in

1963, and its administration. The history of collective

bargaining on the San Francisco waterfront is of major

significance to understanding the problems presented here.

1. The nature of longshore employment is unique.

The ILWU-PMA collective bargaining contract reflects

the unique nature of longshore employment. Because of

this, it is notably different in several respects from union-

employer contracts in other trades. It is not characteristic

of the longshoreman's job that he reports to a regular work

IDlace or even to a number of places designated by a single

employer. Rather, he reports to a disi:)atching hall and from

there is dispatched to work assignments for any one of the
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many employers who are represented by PMA for collective

bargaining purposes. This dispatching hall serves as the

means of communication between the many employers and

the many longshoremen; through it each longshoreman is

told for wiiom he will work that day, at which of the many

ships and docks he will work, and his time to report.

Through the same dispatching process, each employer gets

the men it needs for each of its many operations, at the

time and place that they are needed.

2. Essentials of basic structure and underlying principles of the ILWU-PMA
contract are refinements of the 1 934 federal arbitration award.

(a) Since 1934 the ILWU-PMA contract has provided a

system of registration to accomplish decasualization of long-

shore labor on the Pacific Coast. In 1934, the entire Pacific

Coast experienced a longshoremen's strike that caused stag-

gering injury to the maritime industry - employers and

employes alike - and to the public. Because of the impact

on the national economy and welfare. President Roosevelt

appointed the National Longshoremen's Board as arbitra-

tors to settle the dispute. The Board concluded that the

casual nature of the longshoreman's job, resulting from the

lack of control over the entry of workers into the longshore

labor force and over their continuing status, was a signifi-

cant cause of the 1934 strike. Accordingly, the Board ordered

a program of decasualization among Pacific Coast long-

shore employes and the inauguration of a system of ''regis-

tration" to provide such decasualization (R. 750).

While the system of registration has been refined over the

years, its essence remains today as it was established by the

1934 award. The size of the registered list for each port has

been controlled to be in balance with long-term expectations

as to the hours of work to be assigned to these men. Each

man on the list has a regular, not a casual emplojnnent, job.

As a result, West Coast longshoremen have achieved steady
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employment, liigh and regular earnings, permanent security

in these regards until retirement, and protection against dis-

charge after full (Class A) registration has been achieved

(R. 751-752).

(h) Since 1934 the ILWU-PMA contract has provided a

seniority system with seniority preference in the dispatch-

ing of longshoremen to their work. Since 1934 all longshore-

men have been dispatched to their daily work througli halls

operated jointly by the union and the employers (R. 4, page

42). To effectuate the decasualization of the jobs of the

registered longshoremen, the award provided that only men
on the registered list could be dispatched to longshore work

while any man on the list was able and available to perform

the work (R. 4, page 43). This was the initial recognition of

seniority preference through the registration system. It is

the essence of the decasualization process.

Three basic seniority classifications are now used in the

administration of the ILWU-PMA contract. The core of

longshore labor consists of the fully registered (Class A)

longshoremen. To supplement this work force, a system of

probationary (Class B) limited registration was developed

(R. 751). Provisions were made for advancing men from

the probationary group to full (Class A) registration from

time to time as needed. A third category of "casual em-

ployes" also exists ; it includes the longshoremen on neither

registered list. In view of the three basic seniority classifica-

tions, a Class B longshoreman will not be dispatched so

long as a fully registered (Class A) longshoreman is able

to perform the work and is available for dispatch (R. 4,

page 45). Similarly, no casual longshoreman will be dis-

patched so long as a Class B man is able to perform the

work and is available for dispatch (R. 4, pages 43, 45).

These three basic seniority classifications have led to three
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corresponding gradations in the other consequences of

seniority, including steadiness of employment, amount and

regularity of earnings, security against lay-off, likelihood of

discharge, selection of work classifications, promotion,

guarantees and vacations, welfare, pensions, and other

fringe benefits.

(c) The 1934 award, and the succeeding ILWU-PMA con-

tracts, have also provided for a system of joint labor rela-

tions committees. Joint committees were established on

the principle of equal voting power between the union, on

the one hand, and the employers, on the other hand (R. 4,

pages 63-64). They were given the duty and power of con-

trolling the registration lists. They also were given the

authority to handle grievances arising in the course of living

rmder the collective bargaining contract, whether presented

by individual employes, the union or the employers. The

joint committees thus have a direct and active role in the

administration of the collective bargaining contract, par-

ticularly in the recruitment and selection of employes and

in advancing them in seniority status. This type of joint

jiarticipation in initiating contract administration action,

which may be unique in American industry, is a natural

outgrowth of the vision of the National Longshoremen's

Board in 1934 in establishing the foundations of a form of

industrial self-government geared to this unique industry

and tailored to meet realistically its day to day problems.

At the present time there are three levels of committees

;

the lowest are at the port level ("Joint Port Commit-

tee"), the next at the area level ("Joint Area Committee"),

and the highest at the coast level ("Joint Coast Commit-

tee"). Since 1934 there have been provisions for resolution

of disputes through arbitration where the joint committees

cannot resolve a dispute. The arbitrators now have per-

manent, not ad hoc, appointments. (R. 4, page 71).



3. The relevant terms of the contract in effect in 1 963 are found in a number of

documents of the ILWU-PMA contract.

The basic document of the collective bargaining contract

between PMA and ILWU is entitled "Pacific Coast Long-

shore Agreement (1961-1966)" (K. 4). This basic document,

continues in effect the essentials of the 1934 award, referred

to above, and other basic principles there set forth. Many
are not common-place in collective bargaining; others are

typical products of nature collective bargaining relation-

ships.

The overall agreement provides a system of self-govern-

ment for waterfront labor relations. It includes terms on

such subjects as wages and hours, registration and deregis-

tration, dispatching practices, seniority preferences, disci-

pline of employes, joint labor relations committees, contract

administration and grievance-arbitration procedures, non-

discrimination, promotions, holidays and vacations, work

methods, mechanization and modernization, welfare, pen-

sion, and other fringe benefits, etc. The basic document

is supplemented by local rules and agreements, as well as

supplemental documents of coastwide application, filling

in the interstices in the basic document's fundamental law

of waterfront labor relations. It is explained and inter-

preted in a history of joint actions and arbitrators' awards.

The contract also includes many other products of the day-

to day conduct of labor relations that amplify, implement,

supplement, effectuate, interpret and apply the provisions

set forth in the basic document.

(a) The ILWU-PMA contract hinds appellants and ap-

pellees. The contract binds not only Pacific Maritime Asso-

ciation as an entity, but also the employers comprising the

Association. It also binds the ILWU and its longshore

locals. It also binds the individuals represented by the
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ILWU, all the longshoremen in the collective bargaining

unit (R. 4, page 1). This is as required by § 9 of the National

Labor Relations Act (29 U.S.C. § 159).

(b) The contract gives the joint committees control as to

who should he on the registered list. Section 8.31 of the

contract (R. 4, page 44) provides that the Joint Port Labor

Relations Committees, "subject to the ultimate control of the

Joint Coast Labor Relations Committee, shall exercise con-

trol over the lists in that port including the power to make

additions to or subtractions from the registered lists as may

be necessary". Detailed provisions as to registration and de-

registration of longshoremen have been negotiated. In 1958

a set of rules governing registration was adopted through

collective bargaining (R. 123) and in 1963 supplementary

provisions were adopted providing standards for advancing

or dropping Class B men in the San Francisco area (R.

91w). The "1963 Rules" and the older "1958 Rules", to the

extent that they have not been superseded, are parts of the

collective bargaining contract involved in this appeal.

(c) The 1963 Rides preclude Class A registration for any

man ivhose longshore work record shoivs that he is below

grade on basic standards of work conduct. The rules ap-

pear in the record (R. 91w) and they have also been repro-

duced at page 29 of Appendix B to this brief. In summary,

they preclude unlimited (Class A) registration for a man

who has a record of dishonestly reporting his hours worked

in order to obtain preference in assignments, or for failing

to pay his pro rata share of the dispatching hall, or for

having a poor record of availability for work, or for intoxi-

cation or pilferage.

C. Appellants failed to meet the registration standards adopted

as part of the colBective bargaining contract.

In 1959, applications were submitted from a large number

of men seeking registration as Class B probationary long-
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shoremen. From the many applicants, 742 men were se-

lected. Plaintiffs were among that group (R. 754). In mak-

ing his application for Class B status, each appellant in

1959 expressly acknowledged and agreed that

:

"Class B registration, if granted, shall be subject to

agreements between the PMA and ILWU, or their suc-

cessors, and to rules with respect to registration and
deregistration established by said parties, . .

." (R. 4k)

Each applicant further agreed that he understood

:

".
. . [Rjegistered longshoremen may be deregistered

and . . . registration may be revoked in accordance with

such agreements and such rules now in effect or here-

after to be agreed upon or adopted by the Association

and the Union or their successors or by the Joint

Port Labor Relations Committee". (R. 4k)

During the next few years the parties were carrying on

precedent-making negotiations with respect to the indus-

try's problem of needing to automate and to mechanize and

the employes' problems of needing assurances of continued

employment while operations were so modernized.^ As a

result, no men were advanced from the probationary status

to full (Class A) registered status until 1963.

In the spring of 1963 the decision was made to advance

the seniority of about 450 of the San Francisco probationary

(Class B) longshoremen and so to give them fully registered

(Class A) status. It was determined that all Class B men

should be given the opportunity to file applications for

Class A status and that those not qualifying under the

agreed standards would be deregistered.

Notice of this opportunity was given and application

3. Appellants demonstrate either a misunderstanding of or a

disregard for this extensive undertaking. The modernization and
mechanization fund, created as a result of collective bargaining,

involved a contribution by PMA of 29 million dollars, not a mere
29 thousand dollars as erroneously indicated at page 18 of appel-

lants ' brief.
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forms were made available (R. 755). All of the men
then in Class B status, including appellants, applied to

advance to Class A. Each in his application agreed that

any complaints that he had regarding his application or

his employment "will be handled under the grievance pro-

cedure set forth in the contract" and must be initiated

within ten days of the publication or notice of the com-

mittee's action on the applications (R. 766). Each applicant

also expressly acknowledged that his application and em-

ployment were governed by the ILWU-PMA contract and

the registration rules in effect or "hereafter to be agreed

upon or adopted by these parties or any Labor Relations

Committee" (R. 766).

The joint union-employer committee reviewed the rec-

ords it had as to the longshore work history of the appli-

cants on the basis of the standards set forth in the 1963

Rules. On April 24, 1963, sixteen applicants were found to

have failed to satisfy the standards, and they were removed

from the Class B list and deregistered. On June 17, 1963,

an additional 81 men were found to have failed to satisfy

the standards, and they were also deregistered. Of the

Class B men who applied for fully registered (Class A)

status in 1963, 467 were found to have met the standards

and they were given Class A status (R. 757).

Appellants are 51 of the 97 deregistered longshoremen

(R. 757). The more relevant facts of the work records as

to the appellants are summarized and appear in the record

(R. 91q-91t). It is a lengthy list and we have reproduced it

at page 23 of Appendix B to this brief. The list shows

thirty-five of the 44 men were charged with violations

of the low-man out rule; these totalled in excess of 603

hours dishonestly left out of the reports appellants sub-

mitted in getting dispatched to work. Forty-four men were

charged with being late at least 365 times in making the
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payments required of them under the collective bargaining-

contract for support of the dispatch hall. In addition, there

were 5 suspensions for intoxication, 4 suspensions for re-

fusing to work as directed, 3 suspensions for walking off

the job, 6 reprimands for refusing to work as directed, and

11 probations for poor work availability.

Mr. Weir, alone of all the plaintiffs, filed an affidavit with

the district court. He claims that the only reason he was

deregistered was because of his activities opposing cur-

rent leadership in the ILWU, his collective bargaining

representative. He speaks of himself as the "leader and

spokesman" of Class B men because he had been, to use

his words, "unswerving in my defense of the rights and

interests" of the "B" men (R. 313). He tells that because

of his "leadership" of the Class B employes he "earned

the enmity" of union and PMA officials and that he "gained

their hostility" (R. 314). He tells how he opposed what was,

in his opinion, a "short-sighted and ultimately defeating

collective agreement" (R. 314). In this, he is referring to

a modernization and mechnization plan under which the

employers are contributing $29,000,000.00 for the benefit of

longshoremen in return for the longshoremen waiving col-

lective bargaining provisions that had theretofore barred

automation of the industry on the Pacific Coast. He states

that he had been told that his activities would bring down

upon him the "wrath" of Harry Bridges and that he "would

be deregistered at the first opportunity" because of his ac-

tivities (R. 341).

D. Appellants' ineligibility for Class A seniority status was con-

firmed after hearings in grievance proceedings under the col-

lective bargaining contract.

After the initial individual decisions were made on each

of appellants' applications to advance to Class A status,

each man was given notice and informed that he had an
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ojjportunity to appear before the Joint Port Committee.

Each appellant appearing was told of the matters in issue

and was permitted to respond (R. 757-758). He was also told

he could have a further hearing before a sub-committee

of the Joint Port Committee to review the detailed facts on

which the committee had acted in refusing his application

(R. 757-758). In a few cases (none involving appellants)

such hearings before the sub-committee brought to light

errors in the facts in the particular cases and established

that the men in cpestion had indeed met the committee's

standards; they were thereupon granted Class A status

(R. 89-90).

In July 1963, when the respective decisions of the port

committee to deregister each of the appellants became final,

each man was informed of his right to file a grievance if

he wished to attack the decision on the ground that there

had been discrimination against him (R. 2). Each of the

appellants herein filed a type-written grievance on July 27,

1963, in the following form (R. 2, 4L)

:

"Dear Sirs

:

"Your committee de-registered me on June 17. On
July 24, I received your letter den^dng my hearing

appeal. In so doing you consummated an action that

is discriminatory. You have not judged all the men
involved by the same standards.

"I appeal your decision and request another hearing

as stipulated, where I will prove and document this

discrimination.

"I have never been able to get from you an official

statement specifying the alleged charges against me,

nor did your committee produce documents to substan-

tiate the charges,

"Would you please correct this situation for the next

hearing."

As we shall discuss below, appellees were called upon

during the ensuing period to defend unfair labor practice
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charges brought by five Class B men who were deregistered

at the same time as appellants.^ During the same period,

hearings were conducted on a large number of unemploy-

ment insurance claims filed by appellants herein and by

others. Such hearings were held on November 6, 1963, and

in 1964 on January 13, 15, 17, 20, February 3, 4, 5, 6, 7,

March 2, 6, 30, 31, and April 1 (R. 198). The breaks in the

hearing were principally due to collateral proceedings insti-

tuted by appellants' attorney (R. 759). The decision on the

claims was not rendered until May 14, 1964 (R. 212).

The principal issue at the unemployment insurance hear-

ings was not that of whether the man had or had not vio-

lated the standards for Class A registration but, rather,

whether those violations, if any, would disqualify him for

unemplojTiient insurance under the peculiar tests set forth

in the statute. The unemplo>anent insurance issue could not

be determined without a full investigation of the factual

basis for the denial of full registration under the "1963

Rules". These factual questions were vigorously litigated

by appellants' attorney and a full record resulted.

The transcript of the hearings became available to the

Joint Port Committee in May, 1964 (R. 475) ; it was

incorporated into the record of the committee when griev-

ance hearings were commenced by that coim:nittee later

that month (R. 90). The committee also ordered that this

record be summarized in writing and made available to

each of the appellants for assistance in preparing and pre-

senting his case in the grievance-arbitration proceedings

(R. 91v).

Further hearings on the grievances were held in October,

1964, after notice, and all appellants were given full oppor-

4. The charges to which we refer were filed by the men on July
25, August 5, September 26, and December 2, 1963. After a field

investigation, a complaint was issued by the San Francisco Regional
Director on April 2, 1964 (R. 232)

.
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tunity to present evidence to support, contradict, supple-

ment and explain the summarized evidence and to argue

the issues. The Joint Port Committee thereafter determined

that each of the appellants had failed to meet the standards

for Class A registration. Appellants were given a copy of

the decision and were advised of their rights to appeal

(E. 91a-91c).

Appellants' attorney addressed communications to the

Joint Coast Committee. These were deemed to be an ap-

peal from the ruling of the Joint Port Committee (R. 86).

Counsel for appellants was informed that all men were

invited to present their cases to the Joint Coast Committee

at the designated time and place (E. 87, 91m). One man,

Mr. Love, appeared at the Joint Coast Committee hearing.

He was offered, but refused, the assistance of union counsel.

He admitted that he failed to meet the standards to remain

registered and limited his argument to an attack on the

standards (E. 90-91).

The Joint Coast Committee, in its decision issued Decem-

ber 18, 1964, found that the registration standards compris-

ing the "1963 Eules" had been applied fairly and uniformly

and without discrimination and that each appellant failed

to meet those standards (E. 86-91). Appellants' attorney

was served with the decision the day it was rendered (E. 83).

The Joint Coast Committee simultaneously gave notice (E.

84-85) to each grievor of his rights under Section 17.4 of the

ILWU-PMA agreement (E. 4, page 69) permitting an ap-

peal to the Coast Arbitrator and a review, by him, of the

facts of the deregistration. The decision and order of the

Joint Coast Committee (E. 86 et seq.) are reproduced as

Appendix B to this brief.

It is uncontroverted that none of appellants or their at-

torney filed an appeal with the Coast Arbitrator (E. 83).
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E. The NLRB has rejected any claim of unfair labor practices in

the 1963 registration procedures.

Two sets of unfair labor practice charges were filed by the

Class B longshoremen deregistered in 1963.

1. Appellants' charges of arguably unfair labor practices were untimely and

were barred.

Most of the 51 appellants filed unfair labor practice

charges against the union and against PMA on May 17,

1965, basing their charges on the very events and allega-

tions contained in their complaint (R. 176-179). In their

charge against PIMA, they claimed

:

"1. On or about June 17, 1963, PACIFIC MARI-
TIME ASSOCIATION and its member employers, in

concert with INTERNATIONAL LONGSHORE-
MEN'S AND WAREHOUSEMEN'S UNION (IN-

TERNATIONAL) AND ILWU LOCAL NO. 10,

caused the charging parties to be deregistered as Class

"B" longshoremen in the Port of San Francisco : to be

denied emplo^^inent opportunities through the union

hiring hall: to be denied the opportunity to be regis-

tered as Class "A" longshoremen and to receive the

benefits of Class "A" registration.

"2. On or about November 20, 1964, the above actions

taken against the charging parties became final by
reason of a decision by the Joint Coast Labor Rela-

tions Committee after appeal thereto pursuant to the

grievance procedure set forth in the collective bargain-

ing agreement then in force and effect.

"3. The actions taken by the PACIFIC MARITIME
ASSOCIATION and the International Union and
Local No. 10, were taken without cause, without prior

notice of the cause or reason for said actions, and were
the results of discrimination and treatment based upon
irrelevant, invidious and unfair considerations. In

addition, said actions were taken against the charging

parties because of their nonmembership in the afore-
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mentioned union, resulted in interfering, restraining

and coercing them from exercising their rights guar-

anteed by Section 7 of the Act." (R. 178)

The charges were referred to an examiner for investiga-

tion (R. 177, 178b), and on June 21, 1965 the NLRB in-

formed the charging appellants (R. 176a, 180b) that their

charges of "acts which arguabl}^ constitute unfair labor

practices" could not be litigated before the Board because

they had been filed after the expiration of the applicable

six-months period of limitations specified in § 10(b) of the

Act, 29 U.S.C.§ 160(b).

2. Unfair labor practice charges, filed by other Class B men, were heard by

the NLRB and were found to be without substance.

As stated above, unfair labor practice charges were

filed against appellees in mid-1963 by five Class B men who

had been deregistered at the same time as appellants (R.

231). The charges were timely; a complaint was issued.

After lengthy hearings a decision, setting forth detailed

findings and conclusions, was issued by the trial examiner

on May 4, 1965 (R. 263). He found a breach of the duty

of fair representation, arbitrary, irrelevant and invidious

action, and unlawful discrimination (R. 256). An appeal

was then taken to the National Labor Relations Board,

which considered the trial examiner's finding and conclu-

sions and reversed his decision. Pacific Maritime Associa-

tion and International Longshoremen's and Warehouse-

men's Union, Local 10 [Johnson Lee], 155 NLRB 117, 60

LRRM 1483 (1965). We have included the Board's ruling

as Apj3endix A to this brief as it does not yet appear in

bound volumes of the reports.

It was the ruling of the Board that the discharges in-

volved neither a breach of the duty of fair representation

nor discrimination nor any other activity prohibited by the

Act. Although the matters complained of were arguably

unfair labor practice charges, they could not be proved
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because the Board held that the discharges (the deregistra-

tions) were based on legitimate lawful standards adopted

in good faith in the collective bargaining process, with the

purpose of selecting the best longshoremen for full regis-

tration status.

F. Appellants have had repeated opportunities to state any

claims they might have on v/hich a federal court may grant

relief.

The appeal before this Court relates to the dismissal

with prejudice of appellants' fourth amended complaint.

1. The history of the earlier pleadings is significant background to the district

court's order here involved.

(a) The original complaint was filed in April, 1964.

The original complaint in this matter, filed on April 15,

1964 (R. 540),^ alleged a purported violation of the ILWU-
PMA collective bargaining agreement and claimed federal

jurisdiction under § 301 of the Labor Management Rela-

tions Act. It was a 55-page document describing the dereg-

istration of appellants as being the result of "arbitrary"

and "discriminatory" action by the union and PMA. The

defendants joined in a motion to dismiss the complaint, for

summary judgment and for a stay pending arbitration (R.

595). On July 21, 1964, Judge Wollenberg granted the re-

quest of appellants and other plaintiffs for leave to file an

amended complaint (R. 600).

(h) The first amended complaint was filed in August, 1964.

The first amended complaint, again seeking to allege vio-

lation of a collective bargaining contract and claiming fed-

eral jurisdiction under § 301, was filed on August 12, 1964

(R. 601). It took 65 pages to allege the same material as

5. A supplemental record was filed including many of these

documents. Therefore the pagination of the record on appeal is not
always chronological.
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that contained in the original complaint. Appellees' motion

to strike (R. 667) was granted by Judge Weigel on October

27, 1964 (E. 681).

(c) The second amended complaint ivas filed in November,
1964.

The second amended complaint, again claiming § 301 jur-

isdiction on the same basis, was filed on November 4, 1964

(R. 683). While it is shorter, being 45 pages in length, it

incorporated by reference about 20 pages of "declaration"

by counsel. It was still unintelligible in stating the facts to

establish federal jurisdiction or in stating any clami enti-

tling plaintiffs to relief in the district court. Motions to

dismiss were filed on November 16, 1964 by PMA and by

the other defendants (R. 743, 745). On January 12, 1965,

Judge Weigel dismissed this complaint. He held that it

failed to satisfy Rule 8 of the Federal Rules of Civil Pro-

cedure in that it "is neither a short nor a plain statement

of any claim". He ruled that the complaint was "redundant

and ambigous" and prohibited effective discovery as "de-

fense lawyers could not safely determine issues of rele-

vancy and judges could not safely decide them" (R. 768-772).

(d) The third amended complaint was filed on January 26,

1965.

A third amended complaint was filed on January 26,

1965 (R. 7). It was much shorter than plaintiffs' previous

efforts. The only charge of this complaint was that the

defendant union and defendant employers association en-

tered into an agreement to deprive plaintiffs of their "right

to work" and some undefined "right" to become fully regis-

tered longshoremen (R. 9-10). Section 301 was again relied

on to support the claim of federal jurisdiction.

Beginning in late March, 1965, there was a succession

of motions, declarations and correspondence to the district
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court from individual appellants indicating a desire to dis-

charge their attorney, Mr. Gordon (K. 530-531). Formal

motions to substitute Mr. Brunwasser, Mr. Thau and Mr.

Heisler as counsel for appellants were granted on May 20,

1965 (E. 531). A motion to dismiss the third amended com-

plaint was filed by the union on June 8, 1965 (R. 106a) and

by PMA a day later (R. 93). Counsel for appellants in this

appeal then appeared and moved to sever their clients' case

from that of the four plaintiffs who had elected to remain

with Mr. Gordon (R. 531). On July 21, 1965, the third

amended complaint w^as dismissed by Judge Harris without

leave to amend (R. 181).

(e) The fourth amended complaint was filed during the

summer of 1965.

On June 21, 1965, a "fourth amended complaint" was sent,

by counsel for appellants herein, to the office of the clerk

of the district court (R. 533) and copies were given to coun-

sel for appellees. Motions to dismiss the fourth amended

complaint (R. 130, 138) were similarly sent to appellants'

present counsel by appellees. On August 16, 1965, after a

hearing and over the protest of Mr. Gordon, Judge Harris

granted appellants' motion for severance, permitted the

fourth amended complaint of appellants herein to be filed

and then took under submission the motions to dismiss

directedtoit (R. 534).

2. The allegations of the fourth amended complaint are before this Court.

The introductory ten paragraphs of the first "cause of

action"^ of the fourth amended complaint (R. 109-111) are

incorporated by reference into the other four causes of

6. Appellee asserts that none of the several counts of the com-
plaint states a

'

' cause of action
'

' for which the district court could
provide a remedy. Appellants label each count "cause of action";

we shall use the same terminology for the sake of simplicity.
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action (1I1I34, 42, 51, 55). Paragraph 1 alleges jurisdiction

under § 301, that is, federal jurisdiction based on a claim

of violation of a collective bargaining contract. Paragraphs

2 through 9 describe the parties. Paragraph 10 states the

existence of the ILWU-PMA collective bargaining contract.

The other pertinent provisions of the several causes of

action are summarized below.

(a) The first cause of action, based on the theory of Steele

V. Louisville & Nashville R.R., asserts a breach of

fiduciary duty in amending the contract in 1963.

The first cause of action is described by appellants (App,

Br. 7) as based on the legal theory of Steele v. Louisville

& Nashville R.R., 323 U.S. 192 (1944). It alleges that the

ILWU had a "fiduciary duty" to represent appellants "fairly

without arbitrary or hostile purpose, action or intent" (App.

Br. 7-8). The allegation is made that this duty was breached

when the 1958 registration procedures, attached to the com-

plaint as Exhibit A (E. 123), were amended in 1963 (App.

Br. 8).

The alleged facts of this claimed "breach of duty" are

described in generalities. It is alleged that rules in regard

to "registration and deregistration" were adopted in 1958

as part of the ILWU-PMA collective bargaining contract

(E. Ill, H 11) and that, by an amendment in 1963, "new

rules"^ were adopted governing the standards for advancing

applicants in limited (Class B) registration status to full

(Class A) registration status or deregistering them (E.

Ill, 1112). It is alleged that appellants were Class B em-

ployes and had been for four years (E. 112, 1117), that on

or about June 17, 1963 the defendants "jointly decided" to

act, pursuant to the 1963 rules, to advance certain long-

shoremen to Class A and to deregister others (E. 113, M 20,

7. In their brief, appellants have called these "the 1963 Rules"
and we adopt their designation.
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21), that appellants had no opportunity to be heard con-

cerning the adoption of the 1963 rules (R. 113, 1[21), and

that these rules were arbitrary and unfair (R. 113-114; Tj 21,

H 22 and first ^23). The foregoing allegations of facts are

followed by allegations of conclusions. It is alleged that the

old rules, of 1958, continued to be in effect without change

at the time that appellants were deregistered despite the

adoption of the 1963 Rules (R. 114, second ![23), It is fur-

ther alleged that the ILWU and Local 10 "by their negotia-

tion of the amended rules which were substantively arbi-

trary . . . violated their fiduciary obligations to the plaintiffs

to represent them fairly . .
.". (R. 115, H 30). The only allega-

tion against PMA is that by joining in the negotiation of

the 1963 rules, it ". . . participated in the denial of the plain-

tiffs' rights to fair representation" (R. 116, 1131).

(h) The second cause of action, again on the Steele theory,

asserts a breach of the duty of fair representation in

applying the contract's 1963 amendment.

The second cause of action is also described by appellants

as being based on the legal theory of Steele v. Louisville S
Nashville R.R., supra, 323 U.S. 192 (App. Br. 8-9). It is

alleged that the union defendants arbitrarily and unfairly

applied the 1963 registration and deregistration rules with

"hostile discrimination" (R. 117, 1139). The only charge

against PMA in the second cause of action is that by "join-

ing with" ILWU and Local 10 in this application of the 1963

rules, PMA participated in denying appellants their right

to fair representation in the administration of the collec-

tive agreement" (R. 117, 1140).

(c) The third cause of action asserts that the discharges

of appellants involved "hostile discrimination'' and
were in violation of the contract.

The third cause of action, described as being based on

§ 301 (29 U.S.C. 185), alleges that appellants have been
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denied Class A registered status and have been deregistered

"by a final decision made by the Joint Coast Labor Rela-

tions Committee . .
." (App. Br. 9; R. 118 H 42, incorporating

H 24). It is alleged that this action was in violation of "the

clear terms of the collective agreement" (R. 119; 1146) and

in violation of appellants' "individual rights" under the col-

lective agreement (R. 119; 1147). Again, by incorporating

paragraphs of preceding causes of action, the suggestion is

made that "hostile discrimination" was to some extent in-

volved in the adoption or application of the 1963 rules.

(d) The fourth cause of action claims that a conspiracy

of the individual defendants led to the breach of duty
alleged in the first cause of action.

The allegations of the fourth cause of action relate to

actions of the individual defendants, each of whom is alleged

to be an officer or official of a union defendant. It is alleged

that they conspired with each other and with other defend-

ants to cause PMA and the union to "pursue the wrongful

and unlawful course of conduct" complained of in the first

cause of action and that, in so doing, they acted inten-

tionally and with malice "to deprive the plaintiffs and each

of them of their status as registered longshoremen and of

their rights and privileges as such. . .
." The complaint

demands punitive damages from those individuals (R. 120;

1152,53,54).

(e) The fifth cause of action claims that a conspiracy of

the individual defendants led to the breach of duty
alleged in the second cause of action.

The allegations of the fifth cause of action assert a con-

spiracy among the individual defendants relating to the

facts alleged in the second cause of action. Punitive dam-

ages are again demanded from those individuals (R. 120-

121;1I56, 57, 58).
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(f) The prayer asks for ordinary damages for a violation

of contract and also for declaratory judgment, injunc-

tive reliefs mandatory relief and 'punitive damages.

The prayer of the complaint seeks money damages and a

wide variety of other relief. It contains a demand by each

plaintiff for loss of earnings from June 17, 1963 and for

costs of suit ; and each plaintiff demands punitive damages

of $100,000.00. The plaintiffs also seek a declaratory judg-

ment of the rights and duties of the parties. They demand

that defendant be enjoined from deregistering them. They

demand an injunction against implementing the 1963 rules

relating to registration and deregistration. They demand

that defendants be ordered to reinstate them as Class B
longshoremen, to register them as Class A longshoremen

and to grant them all the rights and privileges of Class

A longshoremen. They also demand that defendants be

enjoined permanently "from in any manner whatsoever

interfering with the future employment of plaintiffs as

longshoremen in the Port of San Francisco" and that the

ILWU and Local 10 be enjoined from "purporting to act

as collective bargaining representatives of plaintiffs so

long as the unlawful conduct complained of herein con-

tinues" (R. 121-122).

3. Appellants admit on this appeal that there has been no violation of the

no-discrimination clause of the collective bargaining contract.

Contrary to their allegations in their grievances filed un-

der the contract's grievance-arbitration procedure, appel-

lants in this Court expressly deny that their complaint

or their appeal is based on any purported violation by

PMA or any other defendant of § 13.1 of the ILWU-PMA
agreement (R. 4; page 54). Appellants expressly state in

their opening brief (page 72) that

:

".
. . the complaint of these plaintiffs does not fall

within the ambit of the quoted section [§ 13.1] of the
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collective agreement. Their complaint of unfair repre-

sentation does not fall within it. Their complaint of

discrimination does not fall within it."

Appellants thus expressly deny that they are basing their

complaint or this appeal on any theory of discrimination

against them in the adoption or application of the stand-

ards of the 1963 rules on the basis of any type of discrim-

ination covered by § 13.1, including discrimination based

on:

1. their nonmembership in the union ; or

2. any activity by them for the union; or

3. any activity by them against the union; or

4. absence of any activity by them for the union;

or

5. absence of any activity by them against the

union; or

6. their race; or

7. their creed; or

8. their color ; or

9. their religious beliefs; or

10. their political beliefs.

4. The district court dismissed tlie fourth amended complaint and rendered

summary judgment in favor of appellees.

The factual information set forth in this Statement of

the Case is drawn from affidavits supplied the district

court by the parties. In granting appellees' motions to dis-

miss the third amended complaint, Judge Harris stated

that he had considered "all the declarations and affidavits

presented by each side and particularly the affidavits of

B. H. Goodenough and J. A. Robertson (R. 1, 82, 176,

749). His order dismissing the third amended complaint

was, therefore, an order for summary judgment under Rule

56 of the Federal Rules of Civil Procedure.



27

Judge Harris's order of October 8, 1965, dismissing the

fourth amended complaint, recites the events by which the

appellants herein were permitted to file that complaint.

The order then continues

:

"In a formal order filed on July 20, 1965, this court

stated the grounds for dismissing the Third Amended
Complaint as follows : It appears to this court 'that it

has no jurisdiction over the causes of action pleaded

in the Third Amended Complaint, that exclusive jur-

isdiction over the alleged wrongful acts lies in the

National Labor Relations Board, that this Court has

no jurisdiction over the individually-named defend-

ants, that it has no jurisdiction to issue the requested

injunction due to the Norris-LaGuardia Act, that no

breach of contract is or can be pleaded, that plaintiffs

do not have standing to sue, that the applicable stat-

ute of limitations had expired prior to the filing of

this action, and that plaintiffs, although given an op-

portunity to present their claim to an arbitrator, have

failed and refused to do so. . .
.' " (R. 501)

Summary judgment for appellees followed (R, 501-502).

The instant appeal by appellants is from the granting

of this summary judgment. Timely notice of appeal was

filed by appellants herein on November 2, 1965 (R. 505).^

8. Mr. Gordon's clients filed a notice of appeal from the order
dismissing the third amended complaint on August 2, 1965 (R.

534) and thereafter sought leave from this Court to file a petition

for writ of mandamus and a stay of proceedings. The motions were
denied on August 13, 1965. Mr. Gordon then sought leave to file

a petition for writ of prohibition and this Court denied his request
on September 7, 1965. On October 13, 1965, Justice Douglas denied
a stay. The United States denied certiorari on January 17, 1966.

Mr. Gordon's clients had also filed a notice of appeal, directed
to the fourth amended complaint, on November 5, 1965. On March
1, 1966, on motion of appellants herein, this Court dismissed their

appeal. It declined to grant a stay on March 4, 1966. Mr. Gordon
again filed a petition for certiorari, which the Supreme Court denied
on October 10, 1966.

PMA has no knowledge of any activity by Mr. Grordon's clients

to perfect their appeal from the order dismissing the third amended
complaint. See, as to other proceedings, Appendix, p. 32.
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SUMMARY OF ARGUMENT

Appellants were discharged from the probationary jobs

they held as longshoremen in San Francisco when it was

found, after some time in these jobs, that they did not meet

the collective bargaining contract's standards to advance in

seniority status to become part of the fully registered work

force. Appellants asserted the contract was being violated

and, as required by the contract, took their claims into the

contract's grievance-arbitration procedure. The Joint Coast

Conmiittee decided that their discharges from probationary

status were not contract violations. This decision was made

by the contract parties, the union and the emploj^er associa-

tion, in the final joint step of the grievance-arbitration pro-

cedure. This is the last step short of submitting the question

to the arbitrator. Although appellants clearly had the right

to take their contract violation claims to the arbitrator, they

chose not to exercise that right. Instead, by their fourth

amended complaint they seek to set aside the administrative

decisions that there was no contract violation.

This collateral attack in the federal court, appellants

claim, is sustainable on one or both of two legal theories.

One theory is that there was a breach of the duty of fair

representation or "hostile discrimination" that permits

review of the discharges. The other is that the contract

was violated.

I. Appellants' first theory of their case is based on two

propositions that have developed in Supreme Court deci-

sions with respect to unions under the Kailway Labor Act.

First : a labor union, if it is acting as a bargaining repre-

sentative exercising rights protected by federal labor law,

must fairly represent all employes in the bargaining unit;

it has a duty of fair representation. Second : if there is no

administrative remedy to enforce this duty, the federal

courts will provide a judicial remedy. These two proposi-

tions do not establish a cause of action or federal court
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jurisdiction with respect to employes under the National

Labor Relations Act. That Act provides a specific remedy

for any discriminatory discharge of an employe resulting

from a breach by the union of its duty of fair representa-

tion. There being no void to fill, this cause is governed by

those opinions holding that the National Labor Relations

Board's jurisdiction is exclusive and pre-empting.

Availability of the administrative remedy is also conclu-

sively shown by the fact that appellants filed charges with

the Labor Board raising the facts alleged herein. These

were not litigated before the Board because they were not

filed within the applicable time limitations. The courts do

not provide a judicially established remedy for those who

have failed to utilize the administrative remedy provided

by statute.

What is more, the Labor Board has considered the specific

claims of union-employer discrimination submitted by other

men discharged under the same contract provisions and

through the very same procedures and hearings that are

attacked by appellants in the case before this Court. The

Board held that there was no breach of the duty of fair

representation in effecting these discharges.

II. Appellants' second theory is based on Humphrey v.

Moore.

One necessary element of a Humphrey v. Moore contract

violation cause of action is a showing that the union, in

breach of its duty of fair representation, engaged in "hostile

discrimination" in handling an employe's claim in the griev-

ance-arbitration procedure. Humphrey v. Moore holds that

a showing of such "hostile discrimination" will permit a

court to disregard the normal finality of the administrative

decision by the contract parties in the grievance-arbitration

procedure and will permit the court to review and decide,

itself, the substantive claim of contract violation.



30

The absence of any "hostile discrimination" is affirma-

tively shown. First, appellants specifically disclaim any dis-

crimination of every type falling within this phrase. Second,

there is no claim of procedural "hostile discrimination" at

the Joint Coast Conmiittee hearing. Third, while appellants

allege some specific acts of "discrimination", they are not of

the character necessary to open the door to judicial con-

sideration of the substantive claim of the contract violation.

One group of the facts reduces to a routine claim of sub-

stantive discrimination that is unlawful under the National

Labor Relations Act, which is remediable only under the

administrative procedures of that statute. The remaining

facts add up simply to an example of the usual collective

bargaining principle that seniority gives preference under

the collective bargaining contract.

The other necessary element of a Humphrey v. Moore

cause of action is a showing of a contract violation. Such a

claim is predicated on § 301 of the Labor Management

Relations Act of 1947, as amended, which gives jurisdiction

to federal courts to hear claims of violations of collective

bargaining contracts. Accordingly, an assertion of a viola-

tion of a specific contract clause is indispensable. Appellants

can show no such violation; they can show only that the

appellees followed and applied contract provisions that

appellants might not have included in the contract if they

had controlled the union. For this reason there is neither a

§ 301 cause of action nor federal jurisdiction.

There are other facts showing that appellants cannot

establish the contract violation element of a Humphrey v.

Moore cause of action. They do not have standing to sue on

such a claim. Appellants were given the opportunity to liti-

gate, with legal representation independent of the contract

parties, all of their claims of contract violations in the

grievance-arbitration procedure of the collective bargaining
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contract. They used these procedures through the final

union-employer joint committee step at the Joint Coast

Committee, where a decision was rendered holding that their

discharges were entirely proper under the contract. Appel-

lants failed to exhaust the arbitration procedure when they

decided not to exercise their right to take an appeal to the

arbitrator from the Joint Coast Committee decision as per-

mitted under the collective bargaining contract.

ARGUMENT
I. Summary judgment for appellees was proper as the district

court had no jurisdiction to hear appellants' claims of a breach

by the union of its duty of fair representation.

The first and second causes of action of appellants' fourth

amended complaint are described by appellants at pages 7

and 8 of their brief as being based on an alleged breach by

appellee unions of a duty to represent fairly the employes

represented by them.^ Appellants argue at length that there

is such a duty. There is no serious doubt that the National

Labor Relations Act imposes a statutory duty on a union

to represent fairly all of the employees in its bargaining

unit.^° The issue in this Court is whether the district court

had jurisdiction to hear such claims in view of the effective

remedy and preempting jurisdiction of the National Labor

Relations Board.

9. Appellee Pacific Maritime Association was charged in these

causes of action on the basis that it participated with the unions in

denying plaintiffs' rights to fair representation. (R. 116, 117) Since
the fourth and fifth causes are dependent on the basic legal issues

in these first and second causes, the law we here present on the

remedies for this breach of duty disposes of these four causes.

10. We suggest that appellants' lengthy discussions of Railway
Labor Act cases to support an undenied proposition established by
the National Labor Relations Act, and elaborated in Board and
court opinions, infers their need to evade the fact that the Board
now provides a remedy for all breaches of the duty to provide fair

representation.
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A. The opinions cited by appellants are not in point as they are based on a

lack of administrative remedy.

Appellants begin the "Argument" in their brief with a 25

page discourse devoted almost entirely to the "Steele line

of cases" arising under the Railway Labor Act. Steele v.

Louisville S Nashville R.R., supra, 323 U.S. 192 (1944),

Tunstall v. Brotherhood of Locomotive Firemen, etc., 323

U.S. 210, 213 (1944), Brotherhood of Railroad Trainmen v.

Howard, 343 U.S. 768 (1952), Conley v. Gibson, 355 U.S.

41, 44 (1957), and Gainey v. Brotherhood of Railway etc.

Clerks, 313 F. 2d 318, 322 (3 Cir. 1963). The cases upon

which appellants put such heavy reliance are immediately

distinguishable from the case at bar. All stand for proposi-

tion that the Railway Labor Act has no provision enabling

an individual employe to seek or obtain administrative

relief for hostile discrimination against him by the union

having the federally sanctioned power to represent him in

collective bargaining.

In the Steele case the Supreme Court discusses at length

the wording of the Railway Labor Act and the failure of

that Act to grant the Mediation Board or the Railroad Ad-

justment Board any effective authority to handle disputes

between an employe and his collective bargaining represen-

tative. The Court noted the statutory inability of the

Mediation Board to offer relief and stated that the Adjust-

ment Board "could not give the entire relief here sought"

and that it had "consistently declined in more than 400

cases to entertain grievance complaints by individual mem-

bers of a craft represented by a labor organization" (323

U.S. at 205). The Court then held, "We cannot say that a

hearing, if available, before either of these tribunals would

constitute an adequate administrative remedy" (323 U.S.

at 206). The holding of the Steele line of cases is that the

federal courts stand open to provide a remedy for breach
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of the duty imposed by statute Avhere there is no admin-

istrative remedy.

Appellants refer briefly to two cases involving the Na-

tional Labor Kelations Act, in which a judicial remedy was

provided in the absence of an administrative remedy. The

first, Wallace v. Labor Board, 323 U.S. 248 (1944), arose

before the 1947 amendment ("Taft-Hartley"), a time when

the Act included no specification of union unfair labor

practices and no authority to impose effective sanctions

against unions. The second, Syres v. Oihvorhers Interna-

tional Union, 350 U.S. 892 (1955), arose in an unusual way
and involved a refusal of Fifth Circuit courts to protect

Negro employes from flagrant racial discrimination.

Syres and others, who were members of a totally segre-

gated Negro local, filed a complaint against a totallj^ segre-

gated white local of their same union and against their

employer. There was a contract between the two labor

organizations requiring the white local to negotiate fairly

on behalf of the Negro local. Plaintiffs charged that the

white local, in violation of the contract, had used the collec-

tive bargaining process to reach an agreement with the

employer under which the members of the Negro local would

be denied any future promotion. Plaintiffs alleged that this

discrimination was based solely on their race and was in

violation of the contract between the two unions. The dis-

trict court for the Eastern District of Texas dismissed the

action. The Fifth Circuit affirmed, stating that all of the

plaintiffs were members of the union "by their own volun-

tary consent" and that the matters of which they complained

did not require an interpretation of the National Labor

Relations Act or any other federal law but rested on a

claim that in dealing with the issue of promotion the white

local breached the agreement with the Negro local that it

would protect the Negroes in the collective bargaining ne-
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gotiations (223 F. 2d at 743).'^ The dismissal of the action

was affirmed without any comment in the majority opinion

on the defendants' contentions that the plaintiffs' only

remed}^ was under the administrative machinery of the Na-

tional Labor Kelations Board.

Judge Rives dissented. His opinion states that discrimi-

nation based solely on racial grounds is an unfair labor

practice under § 8 of the National Labor Relations Act, 29

U.S.C. § 158(a)(5) and § 158(b)(3). It also states that this

federal law imposes a duty of fair representation applicable

to all employes in the bargaining unit. In this, Judge Rives

was following the clear language of the Supreme Court in

Wallace v. Labor Board, supra, 323 U.S. 248 (1944). He
then turns to the matter of remedy and asks whether the

National Labor Relations Board "in this case" could pro-

vide an adequate administrative remedy for discrimination

"because of race or color" in violation of the duty of fair

representation.

Citing Steele v. Louisville R.R., supra, 323 U.S. 192

(1944) and Brotherhood of Railivay Trainmen v. Howard,

supra, 343 U.S. 768 (1952), the dissenting opinion states:

"There are no adequate remedies available to appel-

lants under the National Labor Relations Act or

through the Board. . . . Nowhere is the Board given

power to prevent discrimination because of race or

color, except by very limited procedure which would

afford no adequate remedy in this case.

11. In view of the opinions of the Supreme Court since 1955 it

is now clear that the Fifth Circuit majority opinion was in error in

holding that federal law was not involved. Section 301 expressly

grants district courts jurisdiction over "... suits for violation of

contracts between . . . labor organizations . ..." In 1955 there

was serious disagreement among the circuits whether state or fed-

eral law was the applicable substantive contract law to be applied

and exercised in § 301 jurisdiction. Association v. Westingliouse

Elec. Corp., 348 U.S. 437, 443-456 (1955). It is now well established

that federal law applies. Teamsters Union v. Lucas Flous Co., 369

U.S. 95, 102-104 (1962).



35

". . . There is ... no administrative means by which

the Negro members can secure adequate separate

representation for the purposes of collective bargain-

ing. Decertification by the Board would afford no

remedy at all. The alleged discriminatory contract

would remain in full force after any decertification."

The Supreme Court, in a memorandum opinion handed

down only 69 days after the Fifth Circuit denied a rehear-

ing, granted certiorari and set aside the actions of the

lower courts, citing Steele, Howard and Tunstall, all of

which held that the federal courts could provide a judicial

remedy as federal law imposed a duty with no administra-

tive remedy for its breach.

Since the decision in Syres, it has become indisputably

clear that the NLRB is now providing the administrative

remedy that Judge Rives found lacking in 1955. It has re-

peatedly been held that there is such an NLRB remedy for

discrimination because of race. It is routine that there is

an NLRB remedy for discrimination because of intra-union

dissension.

1. The Labor Board has jurisdiction to provide adminis-

trative relief for the discrimination here alleged.

The courts have from time to time stated, in substance,

that § 8 of the Act is designed "to allow workers to exer-

cise freely the right to join unions, to be good, bad, or

indifferent members, or to abstain from joining any union

without imperiling their right to a livelihood." See NLRB
V. Bakerij Workers Local 50, 339 F. 2d 324, 328 (2 Cir.

1964), citing Radio Officers Union v. NLRB, 347 U.S. 17

(1954). This policy has repeatedly been followed b}^ the

Board and the courts. We shall discuss several cases.

In NLRB V. Local 138 International Union of Operating

Engineers, 293 F. 2d 187 (2 Cir. 1961), the court considered

an order of the Labor Board relating to a case involving
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rival factions within the union. It stated, "[A] small num-

ber of determined members, perhaps ten of a total member-

ship of some twelve hundred, whom we shall call, without im-

plication, 'reformers' have waged an intensive campaign to

overturn [the] local president . . . and other incumbent

officers for what the reformers consider to be gross mis-

management and improper administration of union affairs."

(293 F. 2d at 189). Other members of the union on several

occasions refused to work with the "reformers". The re-

formers were threatened with denial of employment. A
number of the reformers were denied use of the union's hir-

ing hall. The reformers who had been denied use of the hall

were able to obtain only occasional employment. The Board's

order included numerous provisions directing the union to

stop such activities and to permit the reformers to resume

work and to continue to work in jobs covered by the union's

contracts. The Board's order protecting the reformers occu-

pies over seven pages of the Board's printed reports being

found at pages 1411 through 1418 of 123 NLRB. The scope

of this order, in fact, was so broad that the Court of Ap-

peals determined it should be modified prior to enforcement.

(See 293 F. 2d at 199.)

NLRB V. Bakery Workers Local 50, supra, 339 F. 2d 324

(2 Cir. 1964) involved a rather simple situation in which a

worker, Fisher, was denied the seniority status to which he

was entitled under the collective bargaining contract be-

cause of a union objection based on an apparently rather

technical failure on his part in proceeding in accordance

with certain general rules of the union. The trial examiner

found, and the Board sustained his finding, that Fisher was

denied his contractual seniority and, on this basis, that the

refusal of employment by the employer was "a result not

sanctioned by contract but indeed contrary to its provisions
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governing loss of seniority" (143 NLRB at 237), On the

ground that the act forbids discrimination "not only be-

tween union members and non-members or between good

members and bad members but in all decisions which depend

primarily upon union membership considerations" (339 F.

2d at 327) the court enforced the order requiring reinstate-

ment of Fisher with full back pay.

In Local 212, United Automobile Workers, 128 NLRB 952

(1960), the Board dealt with a termination of employment

with Chrysler Corporation of a man, Taylor, who had been

provoked by a union representative into striking the first

blow in a dispute with another employee so as to subject

him to discharge under the company's regular procedures.

The Board found that the fight was a pretext and that the

union had sought to get Taylor off the company's employ-

ment rolls because he was "agitating" for the "Society of

Skilled Trades", a rival of the Automobile Workers. A rep-

resentative of the union told Taylor on one occasion when

he was distributing the Society's literature, "You don't want

to stick around here, do you. . . . We are going to throw you

out of here if you don't stop passing out that Society's

literature." The union was directed to advise Chrysler that

it had no objection to the company's employing Taylor, to

make Taylor whole for any loss of pay he may have suffered,

to cease and desist from harassing adherents of the Society

of Skilled Trades and to cease and desist from threatening

them with loss of employment or physical violence if they

engaged in activities on behalf of that Society. The order

apparently was not taken to the courts.

A group of longshoremen, in the New York area, refused

to pay certain amounts to a union official after the union

had by majority vote agreed to make "a personal gift" to

the union official. After the members of one gang of long-

shoremen refused to make the "gift", they Avere told that



38

they would "starve" and the union would "get rid of

them". A Board order was entered directing the employer,

among other things, to reinstate, with back pay, the eni-

jDloyes who had been discharged because of the union's

opposition to them. 116 NLRB 667. This order was en-

forced by the Court of Appeals for the Third Circuit.

NLRB V. Inparato Stevedoring Corp., 250 F. 2d 297 (3 Cir.

1957). (The ILWU does not represent longshoremen in the

New York area.

)

NLRB V. United States Steel Corp., 278 F. 2d 896, 898

(3 Cir. 1960) involved an employe who was a member of

the union "who had been involved in disputes with offi-

cials of the local on the manner in which they conducted

union affairs . .
.". The Board found that he had been

denied employment because of union opposition to him

and concluded that unfair labor practices had been com-

mitted by the union and by the employer (122 NLRB at

1324, 1329, 1331). The court enforced the Board's order,

stating

:

"The order for the most part was in the usual form.

It directed reimbursement to Russell for any loss of

pay he may have suffered during the short period in

which it was found that he was discriminated against,

and directed the union to withdraw its objections to

his employment. It required the posting of the usual

notices. While the cease and desist provisions forbid-

ding discrimination went beyond the Morrisville plant

of the respondent company, we do not think that there

is adequate ground for complaint on this item." (278

F. 2d at 898-899.)

In Local Union No. 12, Rubherworkers v. NLRB, 368 F.

2d 12 (5 Cir. 1966) the court dealt with a collective bar-

gaining contract that "appeared to provide for plantwide

seniority without regard to race or sex" (368 F. 2d at 14).

As a matter of fact Negro employes were consistently
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passed over in favor of white emploj^es with less seniority

in regard to promotions, transfers, layoffs and recalls.

Grievances had been filed by the Negroes and not processed

by the union. The opinion states

:

"The facts of this controversy once again present the

critical challenge of striking a meaningful balance, con-

sistent with existing labor policy, between individual

employee rights and the continued effectiveness of the

collective bargaining process." (368 F.2d at 16.)

The opinion discusses in detail the cases involving "fair

representation" and sustains the conclusion of the Board

"that petitioner's breach of the duty of fair representation

constitutes an unfair labor practice under § 8(b)(1)(A) of

the Act" (368 F. 2d at 24).

2. The NLRB could provide a remedy for the wrongs set

out in the conclusions appellants plead, if a timely

charge had been filed and the allegations established.

Stanley Weir's affidavit states he was selected for dis-

charge because he had vigorously and consistently opposed

the established order of things within the ILWU. He refers

to his repeated attacks on Harry Bridges and to his out-

spoken criticism of the contract amendments that Bridges

was heralding as major gains for the longshoremen, but

which Weir was vociferously assailing as invidious imposi-

tions on the men for whom he was speaking.

At this time, no contention can be made that appellants

were without an administrative remedy for the alleged

breach of duty of fair representation of which they com-

plain herein. As discussed in our Statement of the Case,

the National Labor Relations Board assumed jurisdiction

over similar, if not identical, allegations filed by five men

deregistered at the same time that appellants were dereg-

istered. Pacific Maritime Association and International

Longshoremen's and Warehousemen's Union Local 10
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[Johnson Lee], 155 NLEB No. 117, 60 LRRM 1483 (1965).

Hearings were held and the charges litigated. The trial ex-

aminer, in his findings as to the facts of the deregistration

action, concluded there had been unfair labor practices on

the legal theory the Act makes it an unfair labor practice

to discharge an employe, or otherwise to discriminate

against him, on the basis of irrelevant, invidious or unfair

considerations, citing Miranda Fuel Co., Inc., 125 NLRB
454. His decision provided for an order that the union and

the association (1) reinstate with back pay those he con-

cluded were victims of a breach of the duty of fair represen-

tation and (2) cease and desist from any discrimination in

breach of this duty. However, the Board reversed his deci-

sion on the facts, finding there was no breach of this duty.

Thus, while agreeing with his position as to the substantive

law and the available remedy, it concluded that appellees had

in no way committed unfair labor practices in deregistering

appellants' co-workers.

Indeed, appellants themselves have recognized that the

Labor Board provides a remedy for the conduct they com-

plain of in this appeal. They filed unfair labor practice

charges against both PMA and the union alleging NLRB
jurisdiction. The charges against PMA and the ILWU (R.

178, 179) alleged that § 8(a)(1) (A), 29 U.S.C. 158 (a)(1)

(A), and § 8(b) (2), 29 U.S.C. 158(b)(2), were violated.

They stated:

".
. . [The discharges] were the results of discrimina-

tion and treatment based upon irrelevant, invidious

and unfair considerations. In addition, said actions

were taken against the charging parties because of

their nonmembership in respondent union, and re-

sulted in interfering, restraining and coercing them

in the exercise of their rights guaranteed by Section

7 of the Act." (R.178)
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These charges were investigated by the San Francisco re-

gional office of the Board. Thereafter, the Regional Direc-

tor responded (R. 232) that he was refusing to issue the

complaint as more than six months had elapsed "after

the commission of the acts which arguably constitute un-

fair labor practices".

3. The Steele line of cases will not support a judicial col-

lateral attack on a grievance decision on grounds for

which the NLRB gives an administrative remedy.

The cases cited above, few of the many reported, estab-

lish that there is an administrative remedy for "hostile

discrimination" or any breach of the duty of fair repre-

sentation by a union subject to the National Labor Rela-

tions Act. This fact establishes that the cases relied upon

by appellants to support their first, second, fourth, and

fifth causes of action are not in point. The summary judg-

ment for appellees on these causes must necessarily be sus-

tained.

B. There is no court jurisdiction over claims asserting only a breach of the

duty of fair representation or other unfair labor practices under the

National Labor Relations Act.

The NLRB has primary jurisdiction to hear all charges

that assert, even arguably, unfair labor practices as defined

in §§ 7 and 8 of the National Labor Relations Act, 29 U.S.C.

§§ 157 and 158. With only one exception (discussed in sec-

tion II below) the statutory jurisdiction of the Board is

exclusive and pre-empting. The leading case defining this

doctrine of pre-emption is San Diego Building Trades Coun-

cil V. Garmon, 359 U.S. 236, 244-245 (1959). The Garmon

rule has been applied consistently by the United States

Supreme Court. Plumbers, 8team.fitters, etc. v. County of

Door, 359 U.S. 354 (1959) ; Marine Engineers Beneficial

Association v. Interlake S.S. Co., 370 U.S. 173, 174, 176-177
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(1962); International Association of Bridge, etc. Workers

V. Perko, 373 U.S. 701, 706 (1963) ; Eattieshurg Building &
Trades Council v. Broome, 377 U.S. 126, 127 (1964).

Appellants assert that they were deregistered and denied

the advance to Class A seniority status, requested by the

applications they filed, because the ILWU preferred other

applicants for irrelevant, invidious and unfair considera-

tions (App. Br. 17-19). They assert they are victims of dis-

crimination in regard to their employment status as long-

shoremen because one of them, Weir, criticized the ILWU,
Harry Bridges, and the contract permitting the mechaniza-

tion and modernization of cargo handling on the Pacific

Coast waterfront (App. Br. 18; K. 331-339), and others of

appellants were his sympathizers (R. 331). Appellees agree

that discrimination against a group of dissenters in the bar-

gaining unit - whether they be good, bad or indifferent union

members or non-members - is a violation of the National

Labor Relations Act. Appellants have so asserted in their

charge filed with the NLRB (R. 178). The only forum that

can hear these claims is the National Labor Relations Board.

1. This Court has ruled that the subject matter of this

lawsuit is within the exclusive jurisdiction of the NLRB.

This Court in Alexander v. Pacific Maritime Association,

314 F. 2d 690 (9 Cir. 1963), expressly recognized the pre-

empting authority of the National Labor Relations Board to

consider and determine charges that were remarkably sim-

ilar to those in the instant case. In Alexander it was alleged

that the plaintiffs there (ship clerks) had been denied regis-

tered status through arbitrary action of the ILWU and the

PMA favoring union members, that contract provisions had

been negotiated to discriminate in favor of union members,

and that the union and the employers had complied with
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these contract provisions so that preferential treatment in

registration was given favored applicants with less expe-

rience in the industry than the plaintiffs because they

were in better graces with the union (314 F. 2d at 693-

694). This Court stated:

"Many of the cases cited [by plaintiffs] arose under the

Railway Labor Act, which makes no provision for ad-

ministrative means for correcting breaches of duty of

fair representation. The remaining cases cited involved

acts of discrmiination which were not, even arguably,

unfair labor practices under the National Labor Rela-

tions Act , . . ^AHiile resort to the federal courts was
proper under those circumstances, it would be im-

proper here in the face of the competance of the Na-

tional Labor Relations Board to handle the alleged

discrimination." (314 F. 2d at 692; portion in brackets

supplied.

)

2. Other courts have similarly held that the subject matter

of this lawsuit is within the exclusive jurisdiction of the

NLRB.
The lead of this Court in Alexander was followed by the

Eighth Circuit in a recent opinion. Woody v. Sterling Alu-

minum Products, Inc., 365 F. 2d 448 (8 Cir. 1966). The com-

plaint in Woody is remarkably similar to the charges of the

first and fourth cause of action here, which assert that the

union in conspiracy with PMA breached its duty of fair

representation by negotiating the 1963 amendment to the

collective bargaining contract, the 1963 Rules by which

registration standards were made effective. In Woody, it

was charged that there was a conspiracy between the union

and the employer in collective bargaining negotiations and

that the parties bargained in bad faith to plaintiffs' detri-

ment because the union failed to represent plaintiffs fairly

and honestly (365 F. 2d at 456).
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The Eighth Circuit affirmed the dismissal of the complaint

holding that it was not within the jurisdiction of the district

court because the charges made were within the exclusive

jurisdiction of the Labor Board (365 F. 2d at 456). The same

result had been reached in other cases, which with the cases

cited above are discussed in more detail below. CJiasis v.

Progress Mfg. Co., 256 F. Supp. 747 (E.D. Pa. 1966);

Adams v. Budd Compamj, 349 F. 2d 368 (3 Cir. 1965)

;

Beausolell v. Furniture Workers, .... N.H , 64 LKRM 2174

(1966) ; Barimica v. United Hatters, 321 F. 2d 764 (8 Cir.

1963) ; International Longshoremen's and Warehousemen's

Union v. Kuntz, 334 F. 2d 165 (9 Cir. 1964) ; See v. Local

417, 64 LRRM 2224 (E.D. Mich. 1967). Also see Republic

Steel Corp. v. Maddox, 379 U.S. 650 (1965).

3. The Alexander decision has not been overruled or

limited.

Despite the fact that this court's opinion in Alexander

has been approved and applied by several courts in the

cases cited above, appellants assert "that the holding of

Alexander concerning jurisdiction of the National Labor

Relations Board is no longer valid in light of the sub-

sequent decisions in Humphrey v. Moore and ILWU v.

Kuntz" (App. Br. 55). This assertion is made at the end

of the section of their brief discussing these cases and

Hardcastle v. Western Greyhound Lines, 303 F. 2d 182 (9

Cir. 1962) cert, den., 371 U.S. 920 and Ford Motor Co. v.

Huffman, 345 U.S. 330 (1953). The assertion is wrong.

The basic holding of Alexander, supra, is that the Na-

tional Labor Relations Board has exclusive jurisdiction

over any claim of breach of the duty of fair representa-

tion in the negotiation of a collective bargaining contract

or in amending such a contract. The opinion recognizes,

however, that the federal courts do have jurisdiction where
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alleged conduct constitutes a violation of the collective bar-

gaining contract even though that same conduct is a viola-

tion of the National Labor Relations Act because it con-

stitutes a breach of the duty of fair representation. This

is the reason why this Court, in Alexander, sent the case

back to the district court to permit plaintiffs an oppor-

tunity to amend their pleadings to allege a breach of

contract.

The Kuntz case in no way suggests that the federal

courts have jurisdiction over a claimed breach of the duty

of fair representation unless it is allegedly the cause of

a specific violation of a collective bargaining agreement.

In fact, the plaintiffs in Kuntz asserted that their action

was a suit for breach of contract under § 301, and so dif-

ferent from Huffman and Hardcastle (334 F. 2d at 170).

The plaintiffs in Kuntz argued that the amendment of the

pre-existing contract to change their rights under that

contract was a breach of contract under § 301. This Court

rejected this contention that a contract amendment was

a violation of "vested" contract rights and so litigable

under § 301. It then went on to hold that there could not

be any possible basis for setting aside an amendment to a

collective bargaining contract unless there was a "bad faith

motive, an intent to hostilely discriminate" (334 F. 2d at

171). However, the opinion in no sense suggests that the

only showing necessary for courts to set aside a collective

bargaining contract amendment is a showing that there

has been a breach of duty of fair representation. The

opinion does not state what will establish a cause of

action ; it merely holds that plaintiffs did not state a cause

of action by what they presented.

This Court earlier considered a similar type of question

and disposed of it on the preliminary point of the speci-

ficity necessary in pleading a breach of the duty of fair

representation. Hardcastle v. Western Greyliound Lines,
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supra, 303 F. 2d 182 (9 Cir. 1962) cert. den. 371 U.S.

920. The opinion sustained the summary judgment granted

by the district court, holding that a cause of action was

not stated by allegations that a new seniority clause "ar-

bitrarily, unfairly and capriciously" took away the senior-

ity that the plaintiffs had under the superseded seniority

clause. The opinion states (303 F. 2d at 187), "The appel-

lants herein have done nothing more than present facts

showing a dissatisfaction with a result adopted by a ma-

jority of the union of which appellants are members." This

Court, in sustaining the summary judgment dismissing the

complaint, does not hold that plaintiffs would state a cause

of action upon which the federal courts may grant relief

if the specified defects had not been involved. All this Court

did was to point out some areas where plaintiffs' case was

fatally defective.

The Supreme Court's opinion in Hwnphrey v. Moore,

supra, 375 U.S. 335 (1964), in no way suggests that Alex-

ander has been overruled. In fact, the Humphrey opinion

directly accords with this Court's opinion in Alexander.

The Supreme Court held there was § 301 jurisdiction in

Humphrey because there were allegations of violation of

specific language in the collective bargaining contract there

involved. The Court stated that relief could have been

granted had the plaintiffs established that there was a

breach of the duty of fair representation in carrying on

the grievance procedure and that the resulting grievance

decision was a violation of the collective bargaining con-

tract. In Alexander, this Court took the entirely consistent

position that a cause of action under § 301 was not sho^vn

simply by allegations of a breach of the duty of fair repre-

sentation.

The opinion of the United States Supreme Court in

Ford Motor Co. v. Huffman, supra, 345 U.S. 330 (1953)
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does not indicate that the Supreme Court has ever held

that the federal courts will hear issues as to the duties

of fair representation applicable to unions acting under

the National Labor Relations Act where there is no other

substantive federal law basis for federal court jurisdic-

tion of the issues being litigated. Federal jurisdiction in

Huffman was based on the claim that a 1946 modification

of the collective bargaining contract at Ford Motor Com-

pany "violated his rights, and those of each member of

his class, under the Selective Service Act of 1940. . .
."

(345 U.S. at 332). A somewhat similar issue had previously

been before the Supreme Court in Aeronautical Industrial

District Lodge 727 v. Cam'pbell, 337 U.S. 520, 529 (1949).

The Court's opinion in that case states:

"Of course, the Selective Service Act restricts a

readjustment of seniority rights during the veteran's

absence to the disadvantage of the veteran. But it

would be an undue restriction of the process of col-

lective bargaining (without compensating gain to the

veteran) to forbid changes in collective bargaining

arrangements which secure a fixed tenure for union

chairmen, whereby veterans as well as nonveterans

are benefited by promoting greater protection of their

rights and smoother operation of labor-management

relations.

"All this presupposes, obviously, that an agreement

containing the 1945 provisions expresses honest de-

sires for the protection of the interests of all mem-
bers of the union and is not a skillful device of

hostility to veterans."

In light of the then existing law, just quoted, the Huff-

man opinion discusses in detail the nature of collective

bargaining under the National Labor Relations Act, the

authority of the collective bargaining representative under

that Act, the need of the representative to have a wide

range of reasonableness in seeking to come to an appro-
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priate resolution of the inevitable differences arising in

"the manner and the degree to which the terms of

any negotiated agreement affect individual employees and

classes of employees" (345 U.S. at 338), and the general

nature of seniority. It concluded (345 U.S. at 333), that

the International, as collective bargaining representative,

had the authority to negotiate and agree to the provision

attacked by Huffman and accordingly affirmed the district

court's summary judgment dismissing the action.

In the course of the opinion (345 U.S. at 332, foonote

4) the Court considered the contention, first raised in the

Supreme Court, that the Labor Board had exclusive jur-

isdiction with respect to the claim that the union had

engaged in hostile discrimination or had failed to act in

complete good faith and honesty of purpose in the exer-

cise of its discretion in negotiating the seniority clause.

In the footnote, the Court disposed of this argument say-

ing, "Our decision interprets the statutory authority of

a collective bargaining representative to have such breadth

that it removes all ground for a substantial charge that

the International, by exceeding its authority, committed

an unfair labor practice." It then referred to the "some-

what comparable question considered in connection with

the Railway Labor Act" in Tunstall v. Brotherhood of

Locomotive Firemen, supra, 323 U.S. 210 and Steele v.

Louisville S Nashville R.R., supra, 323 U.S. 192, 204-

207. The thrust of the entire opinion asserts that the

federal courts Avill determine Avhether the collective bar-

gaining clause under attack is a valid clause adoj)ted

without breach of the duty of fair representation where

this is necessary in carrying out the court's jurisdiction

to decide a case properly before it vritli respect to the

seniority status of a man returning from military service.
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The federal courts must decide this issue; the courts

could not send it to the Labor Board.

Alexander was correctly decided. It continues to state

the law.

4. The prayer of the complaint asks the court to usurp

powers that Congress has found require the expertise

of the Labor Board for their proper exercise.

The prayer of the complaint (R. 121-122) goes far be-

yond seeking damages for contract violation; it demands

forms of relief that the NLRB usually grants in the exer-

cise of its exclusive jurisdiction. First, the prayer asks

for an order (of a sort consistently and appropriately

given by the NLRB) requiring (a) that appellants be

reinstated with back pay, and (b) that they be treated

without an}^ further "discrimination" (R. 122). Section

10 of the National Labor Relations Act authorizes this

type of relief when the board finds it will effectuate the

policies of the Act. Second, the prayer asks the court

to declare invalid the contract provisions setting out the

1963 promotion standards adopted by the union and PMA
in collective bargaining (R. 121) ; thus they obviously

ask the federal court to iind that the parties did not

bargain collectively in accordance with the Act's require-

ments and to conclude the requested remedy would effec-

tuate the policies of the Act. Third, it also asks for an

order to enjoin the union and the employers from carry-

ing on their ordinary collective bargaining with respect

to appellants' registration (R. 121), although such bar-

gaining is required by the National Labor Relations Act

in the absence of some Labor Board order changing the

ordinary requirements of the law. Fourth, the prayer

asks the court to enter another order of a sort entered

by the Labor Board, but only rarely because it has such
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a drastic effect on the ordinary conduct of tlie collective

bargaining required by the Act; it asks the court to en-

join the union from acting as a collective bargaining

representative of emplo^^es mthin the bargaining unit so

long as it continues the activities of which appellants

complain (R. 122). Fifth, it further asks for a broad

order enjoining appellants from "in any manner whatso-

ever interfering with the future employment of plain-

tiffs" (E. 122). This would prevent the employers from

discharging appellants for good cause; it would prevent

the union from agreeing that a discharge of an appel-

lant was proper. It would i^reclude the union and the

employers from conducting the ordinary day-to-day work

of processing collecting bargaining grievances that might

arise with respect to appellants' performance of their work.

The foregoing establishes, we submit, that appellants'

prayer for relief verifies our position that if appellants

have a cause of action at all, it is one over which the

NLRB has exclusive jurisdiction. The prayer asks the

court to invade the heart of the Board's jurisdiction and

to substitute its judgment for the Board's expertise. The

prayer raises issues that are of such delicacy in the field

of collective bargaining that they must be retained within

the exclusive jurisdiction of the Board. It alone has the

peculiar experience to determine which of the remedies

here sought would, in the proper situation, effectuate the

policies of the Act. The Supreme Court in San Diego

Building Trades Council v. Garmon, supra, 359 U.S. 236,

240-243 (1959), discusses at length the expertise of the

Labor Board and its exclusive jurisdiction. It then quotes

from Garner v. Teamsters, C & H Local Union, 346 U.S.

485, 491, on the role of the Labor Board in administering

the National Labor Relations Act:
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"Congress did not merely lay down a substantive rule

of law to be endorsed by any tribunal competent to

apply law generally to the parties. It went on to con-

fide primary interjDretation and application of its rules

to a specific and specially constituted tribunal and pre-

scribed a particular procedure for investigation, com-

plaint and notice, and hearing and decision, including

judicial relief pending a final administrative order.

Congress evidently considered that centralized admin-

istration of specially designed procedures was neces-

sary to obtain uniform application of its substantive

rules and to avoid these diversities and conflicts likel}^

to result from a variety of local procedures and atti-

tudes toward labor controversies ... A multiplicity

of tribunals and a diversity of procedures are quite

as apt to produce incompatible or conflicting adjudi-

cations as are different rules or substantive law. .
."

II. Summary judgment for appellees was proper as the district

court had no jurisdiction under the purported § 301 claims

because of appellants' failure to establish the necessary pre-

requisites for such a cause of action.

A statutory exception to the Garmon rule (of exclusive

NLRB jurisdiction over unfair labor practices is found in

§ 301 of the Labor Management Relations Act, 29 U.S.C.

§ 185(a). Appellants rely on this section to support fed-

eral jurisdiction as to the third cause of action (App.

Br. 9).

A. Only suits for violation of contracts between a union and an employer or

between unions are within the § 301 jurisdiction relied on by appellants.

Section 301 jurisdiction requires allegations of a violation

of some right arising out of a collective bargaining contract.

The purpose of § 301 is to give a court remedy to anyone

injured by a violation of such a contract. This is implicit in

the cases that have considered the scope of § 301 jurisdic-

tion.
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1. Smith V. Evening News Association.

In S7mth V. Evening News Association, 371 U.S. 195

(1962) plaintiff alleged facts to show that the applicable

collective bargaining contract contained an express provi-

sion that the employer would not discriminate against any

employe because of his membership in the union. He then

alleged facts to show that during a period when his em-

ployer was not operating because of a strike non-union

employes were permitted to report to work and collect full

wages while he had been refused the same privilege when

he reported, ready and willing to work (371 U.S. at 196).

The Supreme Court held that he had the right, under § 301,

to have the district court hear his claim, which the Court

characterized as one to "vindicate individual employee

rights arising from a collective bargaining contract" (371

U.S. at 200).

The significance of Smith v. Evening Neivs Association is

twofold. First, if an individual employe is to invoke district

court jurisdiction under § 301, he must be able to allege

violation of a right "arising from [his] collective bargain-

ing contract". Second, he must be able to establish his

standing to sue by illustrating that the right involved is an

"individual employee right" and one that is individual and

personal to him. We shall demonstrate that appellants have

not and can not satisfy either of these prerequisites and that

there is, therefore, no jurisdiction in the district court to

consider their complaint. Furthermore the Court recognized

that it would have to resolve the issues should a conflict

between court and administrative jurisdiction arise in

handling facts that were both a contract violation and an

unfair labor practice under the Act (371 U.S. at 197-198

n. 6).
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2. Humphrey v. Moore.

Humphrey v. Moore, 375 U.S. 335 (1964) involved two

companies ("E & L" and ^'Dealers") that had operated in

the same geograpliic area. They agreed to split the area

between them and each agreed to retire from the other's now

exclusive area and to this end, to transfer facilities back and

forth. A dispute arose among the employes of the two em-

ployers as to who should be laid-off and who should continue

to work.

The employes of both companies were represented by the

same union and had similar or identical collective bargain-

ing contracts. The contracts contained identical provisions

regarding the employes' seniority rights. E & L was the

older company, and its employes generally had greater

seniority than those at Dealers; any dovetailing of the

seniorit}^ lists would mean a displacement of many of Deal-

ers' emploj^es. Both contracts also included an identical

clause, § 5, regarding the resolution of disputes arising out

of mergers or absorptions. The grievance procedure was

also the same in both collective bargaining contracts. It pro-

vided for referral tirst to a local joint union-employers

committee and, next, to a Joint Conference Committee in

Detroit. The decision of the Joint Conference Committee

was to be binding unless it could not agree on a deci-

sion. In that event, the dispute was to be submitted to

arbitration.

The seniority dispute was referred to the local committee.

It did not settle it. It was then referred to the Joint Con-

ference Committee, where it was decided that the seniority

lists be dovetailed. Many of Dealers' employes (including

plaintiff Moore) lost their jobs under this decision.

Moore, acting for himself and all others in his situation,

tiled a complaint in the Kentucky state court seeking an
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order retaining Dealers' employes in their jobs. There were

allegations of a hostile, false, deceitful, conniving, dishonest

breach of the duty of fair representation in the conduct of

the grievance procedure before the Joint Conference Com-

mittee. Moore alleged that the local union president had told

Dealers' employes that they had nothing to worry about and

had thus lulled them into a false sense of security. He con-

tended that, as a result, they were denied the opportunity

of making their contentions fully known to the Joint Con-

ference Committee in its consideration of the grievance. He
also alleged that the union president had purposely dead-

locked the local conunittee in order to effect this discrimina-

tion against the Dealers employes. There were further de-

tailed allegations of "false and deceitful" action, of "conniv-

ance", and of "dishonest union conduct in breach of its duty

of fair representation" in the Joint Conference Committee

proceedings. There were allegations that the employes were

deprived of a Joint Conference Committee hearing by the

acts of the local union president (1) in espousing the cause

of rival group within the union after having deceitfully

connived against plaintiffs and (2) in deceiving the Dealers

employes by indicating that the union would support their

cause in the grievance procedure. There were allegations of

a violation of % 5 of the contract. The pleadings asserted

that the decision of the Joint Conference Committee, which

changed plaintiffs' seniority standing so that they would be

discharged, was the result of an incorrect interpretation and

application of the collective bargaining contract in that § 5

precluded dovetailing of seniority in the circumstances.

The Kentucky trial court denied the injunction sought by

Moore, but the Kentucky Court of Appeals reversed and

granted it. It held, in effect, that the Joint Conference Com-

mittee violated § 5 of the contract when it decided the griev-

ance by ordering dovetailing of seniority on the ground that
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the change in the operation of the companies was not a mer-

ger or absorption that would give the Joint Conference

Committee jurisdiction under § 5. On this basis, it held the

administrative decision modifying the Dealers seniority list

to be in violation of the contract. Certiorari was granted.

The Supreme Court majority opinion holds that judicial

relief could be granted if the Joint Conference Committee

had erred in changing seniority status so as to affect jobs,

and if the change was arbitrary or capricious, and if the

Joint Conference Committee procedure had been poisoned

by the union's breach of its duty of representation in

handling the seniority issue in the grievance proceeding at

the Joint Conference Committee level. The Court held that

Moore had sufficiently pleaded that his contract rights had

been violated and had pleaded that this contract violation

had occurred as a result of union activity in the administra-

tion of the grievance procedure that was in breach of his

right to and its duty of fair representation. Therefore, the

Court concluded, Moore had standing to sue, the court was

not bound by the Joint Conference Committee decision if

Moore established the breach of the duty of fair represen-

tation pleaded, and the court could itself then determine

wiiether the jurisdictional fact under § 5 of a merger or

absorption had been established.-^^

No suggestion is made in Humphrey v. Moore that a mere

charge of '^unfair representation'' in the abstract, a charge

unrelated to the conduct of the hearing leading to the deci-

sion under the grievance-arbitration procedure of the col-

lective bargaining contract that is under attack, is sufficient

to alloiv a court to decide the meaning of the contract in an

12. The Court thereupon re^dewed the allegations in the light of

the union's right and need to take actions that may affect some
employes adversely, while benefiting others. It reversed the Ken-
tucky Court of Appeals decision and affirmed the trial court's

action dismissing the complaint.
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action under § 301. Furthermore, there must be a violation

of an individual and personal right. The third cause of

action fails to meet these requirements of Hum/phrey v.

Moore.

3. Alexander v. Pacific Maritime Association.

This Court considered the subject of § 301 jurisdiction in

Alexander v. Pacific Maritime Association, 314 F. 2d (9

Cir. 1963), cert, den., 379 U.S. 882. Indeed, as we have

shown in detail at pages 42-49 above, the Alexander com-

plaint w^as remarkably similar to that in the instant case.

This Court, after considering the December, 1962, Supreme

Court decision in Smith v. Evening News Association,

which came down after the appeal in Alexander had been

filed in this Court, concluded

:

"The question is whether the alleged acts of discrimi-

nation constitute a breach of the collective bargaining

agreement as well as an unfair labor practice under the

[Xational Labor Eelations] Act. In our view, they do

not." (314 F. 2d at 694; emphasis supplied.)

This Court should afi&rm the dismissal of appellants'

complaint just as it affirmed the dismissal of the Alexander

complaint. This complaint, like the Alexander complaint,

alleges no violation of any right arising out of the collective

bargaining contract. While a no-discrunination clause now

appears in the ILAVU-PMA Agreement as § 13.1, appellants

expressly state at page 72 of their brief that neither their

complaint nor their appeal is based on any alleged breach

of this section.

4. Woody V. Sterling Aluminum Products, Inc.

Woody V. Sterling Aluminum Products, Inc., supra, 365

F. 2d 448 (8 Cir. 1966), also concerned claims of unfair

representation in the negotiation of the collective bar-
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gaining contract. Tlie court ruled that sucli claims did not

state a cause of action for breach of contract under § 301

:

"Our remaining jurisdictional issue concerns those

allegations in Count I, charging the Union with con-

spiring and colluding with Sterling, bargaining in bad

faith to i^laintiffs' detriment, and failing to represent

plaintiffs fairly and honestly. The District Court held

that the plaintiffs' charges of the Union's bad faith in

negotiating the collective bargaining agreement were

not predicated upon the collective bargaining agree-

ment so as to give the court jurisdiction under § 301,

but rather looked beyond the agreement to the exclu-

sive bargaining representatives' obligation of fair

representation and was within the exclusive jurisdic-

tion of the National Labor Eelations Board."

The court then considered the claim that Moore would

support court jurisdiction under § 301. The critical dis-

tinction was stated:

"Unlike Moore, however, plaintiffs' allegations here

are not contract oriented and not, therefore, 'within

the cognizance of federal and state courts.'

"

In conclusion the court stated (365 F.2d at 457), "[T]o

rule jurisdiction might well jeopardize the whole concept

of collective bargaining as we know it."

5. Chasis v. Progress Mfg. Co.

In another 1966 opinion, Chief Judge Clary of the East-

ern District of Pennsylvania dismissed a complaint, like

appellants' herein, alleging hostile discrimination. Chasis

V. Progress Mfg. Co., 256 F.Supp. 747 (E.D. Pa. 1966).

After reviewing the history of § 301 jurisdiction since

Humphrey v. Moore, he ruled that such charges, unless

they can be related to a violation of a specific provision

of the collective bargaining contract, do not support jur-

isdiction under § 301 but are, at best, mere charges of

unfair labor practices within the exclusive jurisdiction

of the NLEB.
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6. Adams v. Budd Company

The complaint in Adams v. Budd Company, et ah, 349

F. 2d 368 (3 Cir. 1965) spoke of arbitrary, capricious, ma-

licious acts of the company and union. It charged con-

spiracy and collusion to defraud plaintiffs and others

similarly situated of their "vested rights". It was further

charged that the union breached its duty of fair represen-

tation (349 F. 2d at 369).

The defendant union argued that the claim was not

based on violation of the collective bargaining contract but

"solely upon the adverse affect upon plaintiffs of the ne-

gotiation of such an agreement" and, as such, it was not

a claim properly within the district court's § 301 juris-

diction. The Court of Appeals for the Third Circuit held

that the union's contention was well-taken:

"Here the plaintiffs do not seek redress for violation

of a collective bargaining agreement; what they seek

is redress for an alleged violation hy a labor contract

of rights which they assert were independently, and
pre-agreement, vested in them by their 'contract of

hire'." (349 F. 2d at 370; emphasis the court's.)

7. Barunica v. United Hatters.

In Barunica v. United Hatters, etc., 321 F. 2d 764 (8

Cir. 1963), the plaintiff claimed that she was a member

in good standing of the defendant union, was qualified

and able-bodied and A\illing to work at her trade, but

that the union had refused to refer her out to employ-

ment and had deprived her of her equal rights. It is

alleged that the union had deprived her of earning a

living and in doing so had acted with malice. Upon con-

sidering possible § 301 jurisdiction and after referring

specifically to the Supreme Court's opinion in Smith v.

Evening News Association, the court ruled that there was
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no § 301 jurisdiction. It held tlie complaint set out a

"routine allegation of an unfair labor practice" within

the exclusive jurisdiction of the NLRB and affirmed the

judgment of dismissal (321 F. 2d at 766).

8. International Longshoremen's <& WareliousemerCs

Union v. Kuntz.

In International Longshoremen's & Warehousemen's

Union V. Kuntz, 334 F. 2d 165 (9 Cir. 1964), the plaintiffs

claimed that the federal court had § 301 jurisdiction

because there was a breach of the collective bargaining

contract. They said there was a breach in that the pre-

existing contract was amended so as to strip them "'of a

'a vested right', namely a preferred seniority status pre-

viously granted by the defendants". Plaintiffs argued that

§ 301 invoked traditional contract law so that the amend-

ment of the contract was a breach of the pre-existing

contract. After quoting from J . I. Case Co. v. NLRB,
321 U.S. 332 at 336 (1944), this Court held that "tradi-

tional contract law" would not apply so as to permit an

employe covered by the contract to assert that its amend-

ment was a breach of the contract.

9. Appellants have not shown a violation of the collec-

tive hargaining contract.

Five motions to dismiss their complaints have afforded

appellants opportunity to specify the clause of the ILWU-
PMA collective bargaining agreement that they contend

has been breached. They have never been able to give

an answer. Rather, they attempt to cloud the issue by

equating their statutory remedies with remedies afforded

under totally different statutes. They have not, and they

cannot, identify any clause of the collective bargaining-

contract that they allege has been breached. For this rea-

son, inter alia, their complaint was properly dismissed.
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B. Where a § 301 action attacks a decision in tlie grievance procedure under

a collective bargaining contract, the piaintifFs must allege that there has

been "hostile discrimination" in the grievance procedure that has led to

a grievance decision violating the contract.

The third cause of action is based on Humphrey v.

Moore, supra, 375 U.S. 335 (App. Br. 61). We have ana-

lyzed this case in detail at pages 53-56 above. There we

show that the Supreme Court holds that a § 301 action

may set aside a decision in tlie grievance procedure of

a collective bargaining contract if it is both a violation

of the existing contract and a product of "hostile dis-

crimination". This means, as a corollary, that where a

decision is reached in the contract grievance procedure

in which the union has satisfied its duty of fair repre-

sentation of the individual employes involved, the griev-

ance procedure decision is a final decision as to any issue

of contract \dolation. It is one that will not be reviewed

in the courts under § 301. General Drivers Union v. Riss

S Co., 372 U.S. 517, 519 (1963).

1. Appellants have not satisfied the pleading require-

ments for alleging ''hostile discrimination" or a breach

of tlie duty of fair representation.

It is well established that allegations of concrete facts -

in contrast to general conclusions of arbitrary, capricious

or unreasonable activity or unfair, invidious and irrele-

vant considerations - are necessary to plead a claim of

breach of the duty of fair representation. This Court

has set forth the law on this subject in great detail in

Hardcastle v. Western Greyhound Lines, supra, 303 F, 2d

182 (9 Cir. 1962) cert. den. 371 U.S. 920. The detailed

discussions of the pleadings involved in the Supreme

Court's opinion in Humphrey v. Moore, 375 U.S. at 349-

351, show that the principles in this regard laid down

bv this Court are law in all the circuits.
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A review of the allegations of the complaint indicates

that appellants have failed to satisfy the requirements

of the cases just cited. The first count speaks generally of

''unfair" and ''arbitrary" action by appellees in adopting

the 1963 rules; however, the only specific allegation is

that appellants were not invited to participate individ-

ually in the collective bargaining negotiations (R. 115).^^

The second count speaks generally of "unfair" and "arbi-

trary" action by appellees in applying the rules; however,

the only specific allegation, one totally unsupported by

any affidavit, is that other Class B men were advanced

who did not meet the standards (R. 117).

The third count is the count based on the Humphrey

V. Moore theory (App. Br. 61). It merely charges that the

appellees' decisions to deregister the appellants were "not

rationally related to the longshore labor requirements of

the Port of San Francisco" (R. 118, ^42, incorporating

^25), that PMA participated "in the denial of plaintiffs'

rights to fair representation" (R. 118, 1142, incorporating

^31) and that appellees' actions in refusing appellants

Class A status were "wrongful as heretofore alleged" (R.

119, ^1148 and 49). These allegations do not satisfy the

requirements discussed by the Supreme Court at pages

349 to 351 of its opinion in Humphrey v. Moore.

13. The suggestion that the ILWU and the PMA cannot amend
a contract without the union's giving notice to every employe it

represents who would be affected by the negotiations and giving

each an opportunity to appear and present argument on the pro-

posals is novel and disturbing. Perhaps appellants have taken this

position as a result of their emphasis on Railway Labor Act cases.

That Act provides a massive structure restricting bargaining and
establishing a special statutory procedure for adjusting grievances

and gives specific procedural rights to individual employees. See 45

U.S.C. § 153 (j). The inadequacies of industrial relations under the

Railway Labor Act are well known. Congress chose to provide a

more workable structure under the National Labor Relations Act.

See /. /. Case Co. v. National Labor Relations Board, 321 U.S. 332,

334-339 (1944).
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2. The record affirmatively shows that there has been

neither "hostile discrimination" nor a breach of the

duty of fair representation.

The contract amendments attacked by appellants are

valid contract provisions. The collective bargaining history-

set out in affidavits submitted by appellee PMA shows that

the 1963 contract provisions on seniority and registration,^^

and particularly those establishing the standards under

which appellants were deregistered, were adopted in the

ordinary course of collective bargaining. No contentions of

fact are presented by the affidavit of appellants that raise

any litigable issue with respect to the collective bargaining

history set forth in appellee PMA's affidavits. There is no

implication that the amendments were directed at union

dissidents or any other minority. Compare Aeronautical

Industrial District Lodge 727 v. Campbell, supra, 337 U.S.

520 at 529 (1949).^^ The facts before this Court show that

these contract provisions Avere adopted in accordance with

the exercise of the reasonable discretion that a union must

be accorded in negotiating on such subjects as seniority. See

Ford Motor Co. v. Huffman, supra, 345 U.S. 330, 337-339

(1953), International Longshoremen's S Warehousemen's

Union v. Kuntz, supra, 334 F. 2d 165, 171 (9 Cir. 1964).

Undisputed facts before this Court also show that appel-

lees' conduct in the grievance arbitration machinery with

respect to appellants' 1963 grievances was beyond reproach.

The factual claims presented by appellants in no way con-

flict with the facts shown in the affidavits submitted by

appellee PMA with regard to the procedure followed in

handling the grievances that appellants filed in July, 1963.

The affidavits show that a full record was developed based

on exhaustive litigation in adversary hearings in which

14. Appellants call these "the 1963 Rules".

15. The relevant language is quoted at page 47 above.



63

appellants were represented tliroiigliout by counsel chosen

by them. It shows full opportunity for appellants to appear

at the hearings, to have in front of them a detailed summary

of the first hearings which was prepared for the use of the

committee, to offer all evidence that they desired to offer,

to present whatever argument they might wish - whether

orally or in writing - using their own freely selected counsel

for these purposes. The affidavits show that the appellants

were given every opportunity to participate in the proceed-

ings and to present their cases but that appellants consist-

ently ignored their opportunities while preserving their

positions through their perfunctory arguments and their

timely appeals until they received the final decision by the

Joint Coast Committee. In no way is there any claim that

any facts exist showing that the union went beyond its

recognized proper function of sorting out good grievances

from bad grievances and making the collective bargaining

process work by agreeing with the employer where there

clearly was not merit in the grievances at issue. Humphrey

V. Moore, supra, 375 U.S. 335, 349-350 (1964) ; Local Union

No. 12405, Mineivorkers v. Martin Marietta Corp., 328 F. 2d

945 (7 Cir. 1964) ; Ostrofsky v. United Steel Workers, 171

F. Supp. 782 (D. Md. 1959), aff'd 273 F. 2d 614 (4 Cir.

1960), cert. den. 363 U.S. 849.^«

The National Labor Relations Board has held that there

was no hostile discrimination or breach of duty of fair rep-

resentation by the ILWU in the negotiation and the ad-

ministration of "the 1963 Rules" in deregistering other

Class B longshoremen. Claims were presented to the Board

16. The per curiam opinion of the Fourth Circuit states: **For

the reason that the plaintiffs utterly failed to cooperate with the

union . . ., we think the union was neither unreasonable nor arbi-

trary in refusing- to prosecute the grievances of the plaintiffs. Conse-

quently, no right of action has accrued to them against the union
or against their former employer."
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asserting that the charging parties had been victims of a

breach of the duty of fair representation as a result of the

1963 contract negotiations and the administrative decision

to deregister made by the Joint Port Committee in June,

1963. After extensive hearings, the trial examiner reached

conclusions that the limited registration (Class B) long-

shoremen were deregistered by the June action of the Joint

Port Committee for "irrelevant, invidious, and unfair rea-

sons" (R. 231, 256). However, when the issues were pre-

sented to the Board, it concluded that there had been no

breach of the duty of fair representation by the ILWU and

that the Class B longshoremen deregistered had properly

been denied an improvement in their seniority status and

had been properly discharged. (See Apj)endix A to this

brief.

)

Appellants specifically disclaim any reliance on discrimi-

nation of the only type that is suggested in the record be-

fore this Court. They specifically assert that their complaint

in court is not based in any way on acts by the union or the

employers that would amount to discrimination in violation

of § 13 of the collective bargaining contract (App. Br. 72).

This section makes it a contract violation to discriminate "in

connection with any action subject to the terms" of the

contract so as to effect a breach of the duty of fair rep-

resentation or hostile discrimination as it has been de-

fined by the courts. It is beyond controversy that all of

the assertions of fact presented by appellants' affidavit re-

garding hostile discrimination or breacli of the duty of

fair representation are within the ambit of § 13. If appel-

lants in their brief assert that some other discrimination

occurred, they in no Avay attempt to define it. (Cf. App.

Br. 72).

Perhaps appellants stated their disclaimer in tlie hope

that they would be able to avoid the consequences of their
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not using the arbitration step in the grievance-arbitration

remedy for claims of § 13 violation. However, by their dis-

claiming reliance on § 13 discrimination - whatever may
have been their reason therefor - ap^Dellants have admitted

there is no litigable issue as to any claims that such discrim-

ination occurred. Compare International Longshoremen's S
Warehousemen's Union v. Kuntz, supra, 334 F. 2d 165, at

170, note 7 (9 Cir. 1964). It is clear, we submit, that there is

not even a suggestion of a fact of any other type of dis-

crimination, if there be any other type.

C. Appellants have no standing to assert a contract violation because they

failed to exhaust the grievance-arbitration procedures of the collective

bargaining contract they claim was violated.

Appellants' complaint asks the court to set aside the deci-

sion of the Joint Coast Committee of December 18, 1964 (R.

114, 1124). However, no excuse can be offered for appel-

lants' failing to take their grievance to arbitration. It is

interesting to note that appellants in their brief, despite

their attempt to discredit the integrity- of the Joint Port

Committee and the Joint Coast Committee, make no attempt

to discredit the integrity of Professor Kagel, the Coast Ar-

bitrator. AVe suggest that appellants are aware of Professor

Kagel's professional and personal reputation and that such

an attack would be unavailing.

1. Appellants failed to appeal the decision of the Joint

Coast Committee to the arbitrator.

In paragraph 24 of the complaint, appellants allege that

they have "exhausted all appeals provided under the collec-

tive agreement and that their appeals have been rejected

. .
." by the Joint Coast Committee, described by them as

*'the highest appeal body available to the plaintiffs for ap-

peal of their grievance" (K 114). The record proves the

inaccuracy of this allegation. It is conclusively established
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that appellants have not exhausted their arbitration reme-

dies under the collective bargaining agreement (E. 83).

Appellants apparently seek to support the contention that

they have exhausted the grievance-arbitration procedure by

asserting that the procedure available to them was that pro-

vided in §§ 17.23, 17.26 and 17.261 of the contract (App. Br.

16-17, 70-73). These clauses have no relation to the discrimi-

nation grievances that appellants filed in July of 1963, which

led to the Joint Coast Committee decision that is here under

attack. These grievances were filed after the Joint Port

Committee gave notice that it was sustaining the deregis-

tration of appellants.

Each appellant had available to him at that time a spe-

cific contract grievance-arbitration procedure for any claims

of discrimination. In this procedure, he could litigate claims

that he had been denied his contract rights because of

"hostile discrimination" or a breach of the duty of fair

representation. The procedure is set forth in the sections

beginning with § 17.4, which reads

:

"17.4 When any longshoreman (whether a registered

longshoreman or an applicant for registration or a

casual longshoreman) claims that he has been discrimi-

nated against in violation of Section 13 of this Agree-

ment, he may at his option and expense, or either the

Union or the Association may at its option and at their

joint expense, have such complaint adjudicated here-

under, which procedure shall be the exclusive remedy

for any such discrimination."

The remedy is begun by filing a grievance with a Joint Port

Committee (§ 17.41). The individual involved is permitted

to appear and state his case, and to present oral and written

evidence and argument. Either of the contract parties or the

man involved may take an appeal from the Joint Port Com-

mittee to the Joint Coast Committee (§ 17.42). The Joint
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Coast Committee considers the matter and issues its decision

(§ 17.421). An appeal from its decision may be presented to

the Coast Arbitrator by either of the contract parties or by

the individual involved, but no later than seven (7) days

after issuance of the committee's decision (§ 17.43). These

procedures are the exclusive remedy for claims of discrimi-

nation (R. 4, page 65).

In July, 1963, after they were notified of their deregistra-

tion, appellants herein each filed his grievance with the

Joint Port Committee claiming that it had "consummated

an action that is discrmiinatory" in discharging him. They

asked for hearings "to prove and document this discrimina-

tion" R. 2, 4 L, see above, page 14). Their grievances

were thereafter handled as ones for discrimination under

§ 17.4 et seq. of the contract."^^

On May 29, 1964, while those grievances were pending

before the Joint Port Committee, B. H. Goodenough's

affidavit was filed in this litigation. It expressly stated that

if any man should be dissatisfied with the decision of the

port committee on his pending grievance ".
. . he has the

right to carry it on through the grievance step (as set forth

in § 17.4 through 17.431 . . . ), first to the Coast Labor Rela-

tions Committee and then to the Coast Arbitrator . .
."

(R. 2-3). As discussed in our Statement of the Case, pages

14-16 above, appellants and their attorney were given every

opportunity to appear, present evidence and make oral

argument at every level of these proceedings.

As we have also set out, the record is clear that: (1)

appellants did not appear at the Joint Port Committee

hearings although they, and their counsel, were expressly

17. We trust the Court will not be misled by appellants' charges

that appellees "for their own ulterior purposes" designated appel-

lants' grievances as "complaints of discrimination" long after the

within litigation was commenced (App. Br. 73)

.
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invited, (2) they did receive a cojdv of tlie decision and

appealed this decision to the Joint Coast Committee, (3)

they did not follow through on their appeal to the Joint

Coast Committee by appearing at its hearing, except for

one appellant, and they filed no more than a perfunctory

argument, and (4) they did not even attempt to resort to

the most crucial and ultimate step - before this impartial

and higlily competent arbitrator - after receiving the deci-

sion of the Joint Coast Committee.

2. Those who seek to enforce a collective hargaining con-

tract are required hy law to exhaust the remedies pro-

vided in that contract.

Federal labor law is strikingly consistent in favoring

arbitration as the means of settling industrial and employ-

ment disputes. Textile Workers Union v. Lincoln Mills, 353

U.S. 448 (1957) ; United Steelworkers v. American Manu-

factiiring Company, 363 U.S. 564 (1960) ; United Steel-

workers V. Warrior and Gulf Navigation Co., 363 U.S. 574

(1960) ; United Steelworkers v. Enterprise Wheel & Car

Corp., 363 U.S. 593 (1960) ; Brake Bakeries v. Local 50, 370

U.S. 254 (1962) ; Smith v. Evening Neivs Association, 371

U.S. 195 (1962) ; and Carey v. Westinghouse Electric Corp.,

375 U.S. 261 (1964). This policy favoring arbitration is so

strong that the Supreme Court, when asked to enforce a

contract's provision for arbitration, stated

:

"An order to arbitrate the particular grievance should

not be denied unless it may be said A\^th positive assur-

ance that the arbitration clause is not susceptible of an

interpretation that covers the asserted dispute. Doubts

should be resolved in favor of coverage." Ignited Steel-

workers V. Warrior d Gidf Navigation Co., supra., 363

U.S. 574, 582-583 (1960)

A more recent opinion, in Republic Steel Corp. v. Maddox,

379 U.S. 650 (1965), holds that Congress has expressly ap-
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proved contractual grievance procedures as a "preferred

method for settling disputes and stabilizing the 'common

law' of the plant" (379 U.S. at 653).

".
. . Federal labor policy requires that individual em-

ployees wishing to assert contract grievances must
attempt to use the contract grievance procedure agreed

upon by employer and union as the mode of redress."

(379 U.S. at 652.)

One who is seeking, under § 301, to enforce the terms of a

collective bargaining agreement should not be i)ermitted to

avoid remedies provided for his relief in that contract.

"A contrary rule which would permit an individual em-

ployee to completely sidestep available grievance pro-

cedures in favor of a lawsuit has little to commend it.

In addition to cutting across the interests already men-

tioned, it would deprive employer and union of the

ability to establish a uniform and exclusive method for

orderly settlement of employee grievances. If a griev-

ance procedure cannot be made exclusive, it loses much
of its desirability as a method of settlement. A rule

creating such a situation 'would inevitably exert a

disruptive influence upon both the negotiation and

administration of collective agreements' [Cases cited.]"

(379 U.S. at 653).

Nothing in Maddox suggests that an individual employe

may simply ignore the grievance machinery. He must

attempt to use it. If he wants to excuse his not using that

machinery, he must be able to allege facts to show that the

union has refused to press his claims or has only perfunc-

torily represented them in the grievance procedures. This

cannot be done in this case because the ILWU-PMA agree-

ment gives to the individual eynploye himself the right to

initiate his grievance, to press his claim through the various

stages of hearing, and finally to appeal to an impartial arbi-

trator, a man whom he agreed would serve as arbitrator.
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We submit that the failure to exhaust the grievance-

arbitration procedure establishes that appellants do not

have the necessary standing to sue. Cf. Smith v. Evening

News Assn., 371 U.S. 195, notes 1 and 9 (1962).

3. Appellants' efforts to escape the consequences of not

appealing to the arbitrator are unavailing.

Appellants claim a preliminary hearing was "unfair' to

them. Appellants make conclusionary allegations that they

were denied a fair hearing by the Joint Port Committee

when their requests to set aside their deregistrations were

first considered by the committee during the proceedings

in Avliich appellants directly participated. For instance,

they state (without offering record references) that "all

the fundamental criteria of procedural fairness were ab-

sent or refused". They state:

". . . There can be no doubt that the plaintiffs did

attempt to use the contract grievance procedure, that

the union not only refused to assist them but, in fact,

acted as their prosecutors and that the plaintiffs found

these procedures inadequate to protect their interests

after a strenuous attempt to implement them." (App.

Br., p. 75).

Appellants state in their brief that they have '"shown"

that the proceedings involving the deregistration "were

largely a farce", that they were denied counsel, etc. (App.

Br. 82-83). But still no record references are offered.

AVe are referred only to the Weir affidavit (R. 289) in gen-

eral. And the Weir affidavit deals only with the proceedings

prior to the time the grievances ivere filed attacking the

acts of the port committee as being discriminatory. There

is nothing relevant in the Weir affidavit that indicates that

appellants were denied a fair hearing in the grievance

hearings considering their charges of discrimination. To

the contrary, for example, they were represented by coun-
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sel throughout the lengthy Unemployment Insurance hear-

ings when the basic grievance procedure record was made

and their counsel was used throughout the port and coast

steps to present argument and file appeals.

Aside from the foregoing, it is clear that appellants can

show no injury arising out of the conduct of the prelim-

inar}^ hearing.

Quite clearly the grievance machinery with respect to

the claims of discrimination is to give a remedy to any

man who feels that he has not previously received a fair

hearing because, inter alia, he is hostile, bad, or indiffer-

ent in his relations with his union, or is a "reformer", or

is critical of the union, its officers and its collective bar-

gaining policy. The grievance machinery of the ILWU-
PMA Agreement, § 17.4 et seq., gives the individual long-

shoreman an administrative remedy similar to the judicial

remedy spelled out by the Supreme Court in Humphrey

V. Moore. It provides a remedy to anyone who claims that

he has been denied rights guaranteed to him under his

collective bargaining contract by the union's breach of its

duty of fair representation. Having instituted grievances

in this special grievance-arbitration procedure and having

carried through to the final decision of the Joint Coast

Committee, the contention that they need not go to the

arbitrator because they were denied fair representation

by the union at the earlier hearing under review is utterly

specious.

Appellants are not in a situation such as that of the

teamsters in Humphrey v. Moore. There, the emplo^^es

alleged that they had been deprived of vested contract-

ual seniority rights by the union president's improper

activit}^ during the grievance proceedings. No facts have

been alleged by appellants, or even suggested, giving rise
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to such a claim in this complaint. On the contrary, they

have alleged that they have exhausted their contractual

grievance-arbitration remedies by proceeding through the

Joint Coast Committee (R. 114, 1124). Now, being faced

with a record that indicates conclusively that they did not

complete those steps, because they elected not to appeal

that conmiittee's decision to arbitration, they attempt to

suggest reasons why they might have been excused from

taking the steps that they did take, such as filing their

initial discrimination grievance with the Joint Port Com-

mittee, or appealing from its decision and participating,

although perfunctorily, in the Joint Coast Committee's

proceedings.

Appellants also claim delay as an excuse. Appellants'

brief offers citations of supposed authority for their con-

tention that the eight-month delay in the grievance pro-

cedure before they filed suit constituted sufficient excuse

for them to disregard the final step of the grievance-arbi-

tration procedures. Assuming for purposes of argument

that delay might justify a refusal to proceed in the griev-

ance procedure, we point out (1) that the facts here show

no "delay" and (2) that appellants and tlieir attorney

used the discrimination grievance-arbitration procedure

until the Joint Coast Conunittee issued its decision.

We shall not repeat here the facts concerning the mul-

titude of proceedings, including many court hearings on

procedural questions raised by appellants herein, follow-

ing the 1963 deregistration. This is adequately discussed

in our Statement of the Case (See 15-19, above). The prep-

aration of the record for the disposition of the grievances

through the adversary i)rocess at the unemployment insur-

ance litigation was, as we have said, a lengthy process.

That record was made available in May, 1964. Grievance
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hearings were held that same month, and this record was

incorporated into the grievance record. The Joint Port

Committee ordered preparation of a smnmary of the rec-

ord and directed that copies of the smnmary be made

available to all appellants. From the time appellants were

given the opportunity to respond to the smnmary in Sep-

tember, 1964, to the time of the Joint Coast Committee's

decision on December 18, 1964, only three months were

involved. In view of these facts, the claim of "delay" can-

not now be used as an excuse for the failure to appeal

the decision of the Joint Coast Committee to the arbi-

trator. No case to the contrary is cited.

Appellants refer to the statement in Born v. Cease, 101

F.Supp. 473 (D. Alaska, 1951), referring to the need for

"plain, speedy and adequate" remedies in appeals within

labor unions (ApjD. Br. 76). The court in that case noted

that although the defendant union and the defendant

union trustee claimed a defense that Born had failed to

exhaust internal union appeal remedies, neither defendant

had offered into evidence the union constitution purport-

edly giving plaintiff such a right to appeal. The court

speculated that such a right might not exist (as plaintiff

claimed) and then repudiated the claimed defense by say-

ing that Born had no "plain, speedy and adequate" remedy.

No mention whatsoever is made of the time factor in-

volved. The court thereupon dismissed the complaint for

lack of jurisdiction, holding that the matters of which

Born complained were within the exclusive jurisdiction of

the NLRB (101 F.Supp. at 475-477).

Appellants also cite Booth v. Security Mutual Life Ins.

Co., 155 F.Supp. 755 (D. N.J., 1957), a diversity of citi-

zenship suit against trustees for breach of trust as to

trust funds. The court held that plaintiffs need not wait
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for tlie defendant trustees to sue themselves for fraud. It

held that the usiial rule requiring exhaustion of internal

remedies would not therefore be applied. The opinion had

no bearing on the instant appeal.

In Flaherty v. McDonald, 178 F.Supp. 54-i (S.D. Calif.,

1959), another diversity of citizenship case involving in-

ternal union matters, plaintiffs were former union officers

who were suing to regain control of the local from the

present officers. The court recognized that the general rule

would require them to exhaust their internal remedies. It

stated that in this particular case, however, time was un-

questionably "of the essence" in that justice demanded an

adjudication of plaintiffs' rights prior to the convening

of the international union's convention.

Ajjpellants' citations of cases arising out of the specific

four-month time limit provisions of the Labor Manage-

ment Reporting and Disclosure Act, 29 U.S.C. § 411, et

seq., are clearly not in point. No similar provisions are

found in the National Labor Relations Act or, more pre-

cisely, in § 301 of the Labor Management Relations Act,

29 U.S.C. § 185.
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CONCLUSION

The complaint and the evidentiary material submitted

by affidavits show that there was no triable issue of fact

in the district court. The Joint Coast Committee issued

its decision holding that the "1963 Rules" were a part of

the contract and applicable, that they had been uniformly

applied to all applicants, that appellants had each failed

to meet the standards of these rules, and that the fore-

going facts established that appellants had not been the

victims of any discrimination prohibited by the contract.

There is no basis for a collateral attack on this grievance

decision.

Appellants' claim that the Steele line of cases permits

the federal courts to review the contract amendment and

this grievance decision is without merit. The cases cited

are not in point. There is an administrative remedy. It is

adequate. It is what Congress has provided. It is exclusive.

There is no merit to appellants' use of the Humphrey

V. Moore theory. Appellants have not shown there is any

factual issue regarding the findings of the Joint Coast

Committee that there was no violation of the ILWU-PMA
collective bargaining contract. Furthermore, appellants

have failed to exhaust the exclusive administrative remedy

for any claim of contract violation they might have. The

l^roper remedy for any appellant who seriously believed

that his deregistration was a contract violation because

of a breach of the duty of fair representation was to liti-

gate his complaint in the contract's grievance-arbitration

machinery for discrimination issues. Appellants, through

their lawyers, took all of their claims of contract viola-

tion through this route, short of the arbitration by the Coast

Arbitrator, Professor Sam Kagel. They then x^ermitted

the decision against them to stand without an appeal.
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The applicable policy of federal law favors the use of

the grievance-arbitration procedure for controversies such

as is here provided. The contract gave appellants remedies,

both directly and through the grievance-arbitration pro-

cedure on discrimination claims. The National Labor Kela-

tions Act gives a concurrent statutory remedy for breach

of the duty of fair representation. The federal courts have

not created a further remedy for those who ignore those

regularly available.

Respectfully submitted,

Richard Ernst

Mary C. Fisher

Dennis T. Daniels

Attorneys for Appellee

Pacific Maritime Association

Dated, San Francisco, February 3, 1967

I certify that, in connection with the preparation of this

brief, I have examined Rules 18 and 19 of the United States

Court of Appeals for the Ninth Circuit, and that, in my
opinion, the foregoing brief is in full compliance with

those rules.

Mary C. Fisher

(Appendices Are in a Separate Volume)
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Exhibit A

United States of America
Before the National Labor Relations Board

Pacific Maritime Association

and

Johnson Lee, An Individual Case No. 20-CA-2787

James Cagney, An Individual Case No. 20-CA-2788

WiLBERT Howard, Jr., An Individual Case No. 20-CA-2796

Adrian McPherson, An Individual Case No. 20-CA-2796-2

Kenneth Vierra, An Individual Case No. 20-CA-2796-3

International Longshoremen 's and

Warehousemen's LTnion, Local No. 10

and

Johnson Lee, An Individual Case No. 20-CB-1121

James Cagney, An Individual Case No. 20-CB-1122

WiLBERT Howard, Jr., An Individual Case No. 20-CB-1124

Adrian McPherson, An Individual Case No. 20-CB-1124-2

Kenneth Vierra, An Individual Case No. 20-CB-1124-3

DECISION AND ORDER

On ]\Iay 4, 1965, Trial Examiner Herman Marx issued his

Decision in the above-entitled consolidated proceeding, find-

ing that the Respondents had engaged in and were engaging

in certain unfair labor practices and recommending that

they cease and desist therefrom and take certain affirma-

tive action, as set forth in the attached Trial Examiner's

Decision. Thereafter, the Respondents each filed exceptions

to the Trial Examiner's Decision and a brief in support

thereof; the CJeneral Counsel filed cross-exceptions to the

Trial Examiner's Decision and a brief in support thereof;

and, each of the Respondents also filed answering briefs

in response to the General Counsel's cross-exceptions.

Pursuant to the provisions of Section 3(b) of the National

Labor Relations Act, as amended, the National Labor
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Relations Board has delegated its powers in connection with

this case to a three-member panel.

The Board has revieAved the rulings of the Trial Exam-

iner made at the hearing and finds that no prejudicial error

was connnitted. The rulings are hereby affirmed. The Board

has considered the Trial Examiner's Decision, the excep-

tions, cross-exceptions, briefs, and answering briefs, and

the entire record in this case,^ and hereby adopts the find-

ings, conclusions, and recommendations of the Trial Exam-

iner only to the extent consistent herew^ith.

The essential facts, as more fully set forth by the Trial

Examiner, are not materially in dispute. The Respondents,

acting through a Joint Port Labor Relations Committee

(herein called the Port Committee), jointly maintain and

operate a central dispatching hall for the hiring and dis-

patching of all longshoremen at the Port of San Francisco.'

1. Because in our opinion the entire record, including the

exceptions and briefs, adequately set forth the issues and positions

of the parties, the Respondents' request for oral argument is hereby
denied.

2. Pacific Coast Longshore Agreement, 1961-1966, provides,

inter alia:

Sec. 8.1 The hiring and dispatching of all longshoremen
shall be through halls maintained and operated jointly by the

[ILAVU and PI\IA] in accordance with the provisions of Sec-

tion 17 ... . There sliall be one central dispatching hall in each
of the ports .... All expense of the dispatching halls shall be
borne one-half by the local union and one-half by the Em-
ployers.

Any longshoreman who is not a member of the Union shall

be permitted to use the dispatching hall only if he pays his

pro rata share of the expenses related [thereto] .... The
amount of these payments and the manner of paying them
shall be fixed by the [Port Committee].

Sec. 17.11 The parties shall establish and maintain, dur-
ing the life of this Agreement, a Joint Port Labor Eelations
Committee for each Port affected by this Agreement ....
Each of said labor relations committees shall be comprised of
three or more representatives designated by the Union and
three or more representatives designated by the Employers ....



Appendix 3

In connection therewith, the Respondents also maintain

two lists of registered longshoremen at the Port, i.e., fully

registered or Class A, and limited registered or Class B,

longshoremen,^

Pursuant to applicable contract provisions,^ and in order

to meet the needs of the industry, the parties agreed early

in 1963 to transfer some 400 to 450 of the approximately

530 limited registered longshoremen then on the Class B
list to fully registered Class A status and to eliminate the

Class B list. Implementing this decision, the Respondents

jointly adopted standards to guide their selection of the

most qualified men for transfer, based upon the employees'

total employment record as Class B registered longshore-

men. Thereafter, the Respondents notified all Class B
men of the decision to effect transfers, and invited them

all to apply therefor. Under the criteria thus established,

some 450 men were transferred to the fully registered Class

A list, and the approximately SO men, including the Charg-

ing Parties, who failed to satisfy one or more of said

standards, were deregistered.

The alleged unfair labor practices involve only one of

the qualifications for transfer—the so-called "credit" or

Sec. 17.12 The duties of the Joint Port Labor Relations

Committee shall be

:

To maintain and operate the dispatching hall. To exer-

cise control of the registered lists of the port, as specified

in 8.3 ... .

3. Sec. 8.31 of the Agreement provides, inter alia:

The [Port Committee] . . . shall exercise control over regis-

tered lists in that port, including the power to make additions
to or subtractions from the registered lists as may he necessary.

[Emphasis supplied.]

Sec. 8.41 First preference of employment and dispatch
shall be given to fully registered longshoremen .... A similar

second preference shall be so given to limited registered men.

4. See footnote 4, supra, Sec. 8.31. Sec. 8.33 provides:
Either party may demand additions to or subtractions from

the registered lists as may be necessary to meet the needs of

the industry.
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"late-payment" standard—adopted by the Kespondents.^

This standard, Avhich each of the Charging Parties admit-

tedly failed to meet, disqualified all applicants who had

been late eight or more times in making their "pro-rata"

payments^ or, who had been late six or more times and

had an otherwise blemished record.

In a recent case dismissing alleged Section 8(b)(2) and

8(a)(3) violations based upon a union rule restricting the

rights of a class of unit employees, it was held ".
. . that

the true purpose or real motivation of the respondent-union,

and not auxiliary side effects, constituted the test of law-

fulness."^ The principles of that decision are applicable to

the facts of this case. In the instant proceeding, the "true

purpose or real motivation" of the Respondent Union was

meeting the industry's increasing needs for a greater num-

ber of steady, highly qualified, and responsible longshore-

men by atfording fully registered status to the most quali-

fied of the limited registered longshoremen and abolishing

the Class B list. To that end, the Respondents jointly

promulgated guides for the selection of the best qualified

employees from the lessor priority class for transfer to

the greater priority class, w^hich had the incidental or

"auxiliary side effect" of causing the deregistration of

those who failed to qualify for transfer.

We disagree with the Trial Examiner that the disparate

enforcement of the credit standard (i.e., applying it to

5. In view of our findings with respect to the credit standard, it

is unnecessarj^ to decide, as did the Trial Examiner, how many of

the other standards, Avhieh were not alleged herein to be improper,

each of the Charging Parties failed to meet. Consequently, we also

find it unnecessary to consider and pass upon the merits of the Trial

Examiner's "mixed motive" rationale.

6. See footnote 3, supra, Section 8.31 of Longshore Agreement.

7. Shield Radio ct T.V. Productions, Inc., 153 NLRB No. 11,

at TXD p. 20, and cases cited therein.
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Class B and not to Class A registered longshoremen) was
unjustified by any considerations relevant to the difference

in their status. The two registered lists were, in fact,

established with the express purpose of creating different

rights and obligations for employees in each category. As
the employees' standing within the two classes differed, it

is not unreasonable that this difference also be reflected

in the qualifications required for registration. Nor must

these qualifications be limited to physical standards, for,

as in the instant case, the parties, in their broad discretion,

may also require character references in order to meet their

objective of selecting the most qualified of a group of

employees.*^ In that connection, a person's credit standing,

which reflects upon his character, may well be reasonably

related to his performance as a responsible employee.

As stated in the Shield Radio case, it is not the Board's

function to weigh the wisdom of the union's stated objec-

tive.^ Nor is it the Board's function to substitute its judg-

ment for that of the parties in selecting the yardstick with

which to measure a longshoreman's qualifications for admis-

sion to fully registered status. The most that the Board

can do in that connection is to determine, in light of all

surrounding circumstances, whether the asserted objective,

or the manner of its accomplishment, was pretextual. In

8. In Ford Motor Company v. Huffman, 345 U.S. 330, 338, the

Supreme Court stated

:

Inevitably differences arise in the manner and degree to

which the terms of any negotiated agreement affect individual

employees and classes of employees. The mere existence of

such differences does not make them invalid. The complete
satisfaction of all who are represented is hardly to be expected.

A wide range of reasonableness must be allowed a statutory
bargaining representative in serving the unit it represents,

subject always to complete good faith and honesty of purpose
in the exercise of its discretion.

9. Shield Radio, supra, at TXD p. 22.
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the instant case, no contention of unlawfulness was made

with respect to the contract provisions authorizing the

establishment and maintenance of lists of registered long-

shoremen and providing different rights, obligations, and

penalties for the employees in each category.^^ Nor was it

contended that the Respondents' decision to transfer only

qualified, rather than all. Class B men to the A list, and to

abolish the B list,^^ was unlawful. It was also not contended

that the credit standard was discriminatorily applied among

the Class B applicants who sought transfer to Class A
status,^^ or that the standard was established for an ulte-

rior or pretextual purpose of singling out the Charging

Parties for deregistration. In fact, the contrary w^as con-

ceded on the record, and we so find. Xor can we say that, in

light of all surrounding circumstances, the credit standard

is so grossly unrelated to the asserted objective as to war-

rant an implication of pretext.

In view of the above, we find that the Respondents, by

adopting and applying the credit standard for the selection

10. Section 17.85 of the Pacifie Coast Longshore Agreement
specifically provides

:

The rules and ]:)enalties provided hereinabove shall be ap-

plicable to fully registered longshoremen and, except where a
more stringent rule or penalty is applicable pursuant to 17.851,

to limited registered . . . longshoremen.

Section 17.851 states:

More stringent rules and penalties than those provided
hereinabove that are applicable to limited registered longshore-

men . . . may bo adopted . . . and, . . . that are provided in

existing and future local joint working, dispatching, and regis-

tration rules and procedures or by mutually agreed practices

shall be applicable.

11. We consider as immaterial the fact that the parties subse-
quently reestablished a list of limited registered longshoremen.

12. The Trial Examiner considered as immaterial, and unneces-
sary to decide, whether that standard was uniformh' enforced among
all Class B men. For the reasons set forth, we disagree with that

conclusion.
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of applicants for fully registered Class A status, did not

violate Section 8(b) (1) (A) and S(a) (1) of the Act. Accord-

ingly, we shall dismiss the complaint in its entirety.

ORDER

Pursuant to Section 10(c) of the National Labor Rela-

tions Act, as amended, the National Labor Relations Board

hereby orders that the complaint herein be, and it hereby

is, dismissed in its entirety.

Dated, Washington, D. C. Nov. 29, 1965

John H, Fanning, Member

Gerald A. Brown, Member

Sam Zagoria, ]\rember

National Labor Relations Board

(SEAL)



g Appendix

Exhibit B

JOINT COAST LABOR
RELATIONS COMMITTEE

DECISION AND ORDER

Pursuant to notice duly issued, this Committee met on

November 20, 1964, to hear the appeals of 44 men from a

decision of the San Francisco Joint Port Labor Relations

Committee at that Committee's October 19, 1964 meeting.

That decision held that there was no § 13 discrimination

in regard to the deregistration of these men. A copy of this

decision is attached hereto as Exhibit A. The 44 men in-

volved in this decision are:

Rhody Adams
Robert E. Birks

James Carter

Herman Crawford

Edgar Dunlap

Donald R. Durkee

Roger Fleeton

Percy Fountain

Oliver Geeter

Prank Gianninno

Ellis Graves

Eathen Gums, Jr.

Ulysses Hawkins

Fred Hayes

Mack Hebert

Conway Hudson
Willie Hurst, Jr.

Henry Imperial

Willie Jenkins, Jr.

Charles Johnson

William Jones

Melvin Kennedy

James Lankford

John Leggett

Cleo Love

Mario Luppi
Chris Makaila

Paul May
Anthony Melvin, Jr.

Willie Merritt

Donald Nau
Frank Nereu

Manuel Nereu
Willie Palmer

LeRoy Provost

Louis Richardson

Albert Roberts

Walter Robinson

Reginald Saunders

John Thylstrup, Jr.

Stanley Weir

Willie Whitehead

George Williams

Arthur Winters

At its November 20, 1964 meeting, this Committee found

that an appeal had been taken under § 17.42 from the

JPLRC decisions that there had been no discrimination in
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violation of 5$ 13 in the final decisions of the San Francisco

JPLRC that each of the 44 men was deregistered for fail-

ure to meet the standards. This Committee received a tele-

gram, dated October 2, 1964, from Sidney Gordon, Esq.

referring to the October 19 JPLRC decision and to § 17.42,

in which the word "appeal" was used. This telegram was

sent to this Committee on the last day for apj^ealing from

the JPLRC decision with a direction by Mr. Gordon that

it be delivered under the door, an indication to this Com-
mittee that the telegram was intended to be timely filed as

an appeal from the JPLRC decision. A copy of this tele-

gram is attached hereto as Exhibit B. This Committee in

Meeting No. 27, held on October 30, 1964, concluded that

it was unable to understand Mr. Gordon's October 27, 1964

telegram and ordered that he be advised that this was the

case and that, if an appeal was intended, a writing should

be filed with this Committee. A copy of this minute of Meet-

ing No. 27 was mailed to Mr. Gordon. A copy of this minute

is attached hereto as Exhibit C. Mr. Gordon sent another

telegram dated November 5, 1964 to this Committee, sup-

plementing his October 27, 1964 telegram, again referring

to § 17.42. A copy of the November 5, 1964 telegram is

attached hereto as Exhibit D. This Committee in its Meet-

ing No. 28 held November 5, 1964 expressed some doubt as

to the intent and meaning of both these telegrams but con-

strued them as an appeal taken under § 17.42 and ordered

a hearing to be held pursuant to § 17.421, on Friday, Novem-

ber 20, 1964. This Committee also in its Meeting No. 28

invited the parties to present written statements of posi-

tion in advance of the hearing and requested that such state-

ments l)e submitted on or before noon on November 19,

1964. A copy of this minute was mailed to Mr. Gordon. A
copy of this minute of Meeting No. 28 is attached hereto as

Exhibit E.
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On November 19, 1964 this Committee received a state-

ment of position from Pacific Maritime Association. A copy

of this Statement is attached hereto as Exhibit F. This

Committee, also on November 19, 1964, received a docu-

ment dated November 18, 1964, from Mr. Gordon. A copy

of this document is attached hereto as Exhibit G. It is pos-

sible to interpret this November 18, 1964 docmnent from

Mr. Gordon as stating that no appeal from the JPLRC
decision on behalf of the men Gordon represents was being

taken to this Committee. However, it clearly asks this Com-

mittee to cancel the deregistration of these men, and it is

therefore equally possible to interpret it as an appeal taken

to this Committee.

In an}^ event, this Committee has jurisdiction to review

the record taken before the JPLRC as to the deregistration

of the above-named individuals and to determine whether

their deregistration was in violation of § 13 even if there

has been no appeal under § 17.42. This Committee has ulti-

mate control over registration and deregistration of long-

shoremen and the procedures related thereto. In view of

the serious charges made regarding the deregistration of

the above-named individuals, this Committee has decided

that it should look at the record to determine whether the

JPLRC correctly found that there was no violation of § 13

in the deregistration of the above-named men, whether or

not an appeal under $ 17.42 has been made. Having looked

into the record made before the JPLRC, as supplemented

by the record made before this Committee on November

20, 1964, this Committee makes the following findings:

In early 1963, it was decided by the ILWU and PMA
to increase the number of Class "A" longshoremen in San

Francisco. Standards were established through negotiations

by the parties to tlie end that the best Class "B" longshore-

men would be advanced to Class "A" registration status.
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These standards, adopted and used by the parties in deter-

mining whether a Class "B" longshoreman should be ad-

vanced to Class "A" registration, had to do with (1) the

absence of major contract violations; (2) availability for

work; (3) absence of substantial "chiseling" in the report-

ing of hours at the dispatch hall; (4) absence of repeated

violation of the rules requiring monthly payment of pro-

rata share of the cost of the operation of the dispatch hall.

A summary of these standards is included as a part of

Exhibit F. These standards were applied uniformly with

no exceptions being made.

More than 450 Class "B" longshoremen w^ere advanced

to Class "x\" registration status on the basis of having met

those standards. Those Class "B" longshoremen who failed

to meet the standards were deregistered. The 44 men who
have appealed to this Committee were among those who

were deregistered for failure to meet the standards.

Each of these 44 men and others filed an application for

advancement from Limited Registration (Class B) long-

shore status to Full Registration (Class A) longshore

status. In the application he was asked to answer questions

regarding the four standards. Each of the 44 and others

was thereafter given notice that he had been deregistered.

Thereafter, each of the 44 and others was afforded a hear-

ing. Each man was advised of the facts that indicated his

failure or success in meeting the various standards. Each

man thereafter was given an opportunity to meet with the

JPLRC representatives in order to check the relevant

records in detail as to any apparant failure to meet the

standards. This was done before a final decision was made

by the JPLRC as to his deregistration. In a few cases, not

involving any of these 44 men, errors were found and the

initial decision of deregistration was reversed on the basis

that the review of the facts in the particular case showed
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that the standards had actually been met. As to the 44

men presently under consideration, the record affirmatively

shows that each of them did in fact fail to meet one or more

of the standards that were established to determine who

would advance to Full Registration (Class A) and that

he was deregistered for this failure. Final decision on the

merits of each deregistration was entered by the JPLRC
sustaining the deregistration of each of the 44 and others.

Each of the 44 men involved in this appeal thereafter

filed a collateral attack on the decision by a grievance assert-

ing that there was a violation of § 13. None of these 44 men

appeared at any sessions of the JPLRC hearing on the

§ 13 grievances. Hearings were set up for the express

purpose of permitting the men who had made the allegations

of discrimination to attempt to substantiate their charges.

However, most of the 44 men did appear at the Unemploy-

ment Insurance hearings where they were represented by

counsel and where the issues as to discrimination were liti-

gated. At the May hearings of the JPLRC, evidence was

taken and, in addition, the record taken at the Unemploy-

ment Insurance hearings was made a part of the JPLRC
record. The hearings were then recessed so that a summary

of the UnemjDloyment Insurance record could be prepared.

This was done. The 44 and their counsel were given the

opportunity to review this summary and to present addi-

tional evidence. Thereafter further hearings were held and

testimony was taken at the JPLRC hearing. The record

completely rebuts every suggestion of discrimination offered

by the 44 men.

At the November 20, 1964 meeting of this Committee,

Cleo Love was the only one of the 44 named individuals who

appeared and testified. ]\Ir. Love was offered but rejected,

the assistance of ILWU counsel to present his grievance. He
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was given and availed himself of the opportunity to state

his position fully. Mr. Love admitted that he had failed to

meet the standards and rather addressed himself to a

challenge of the standards themselves.

The only issue before this Committee at this time is

whether the deregistration of the 44 men who have appealed

to this Committee was violative of § 13 of the Pacific Coast

Longshore Agreement. The record shows that the standards

were applied equally to all B longshoremen. There is no

evidence that any individual was advanced to Class ''A"

registration status who had failed to meet any of the

standards that had been established by the parties for

such advancement. Additionally, the record is clear that

each of the 44 grievors failed to meet one or more of those

standards. It is this Committee's finding, therefore, that

the record does not support the allegations of discrimination

which have been made. Consequently—pursuant to § 17.421

and on the basis of the entire record, including the record

taken before the JPLRC and the record taken before this

Committee on November 20, 1964—it is the decision of this

Committee to confirm the JPLRC's decision made at its

October 19, 1964 meeting that there was no § 13 discrimina-

tion involved in the deregistration of any of the 44 men.

EXHIBIT A

Before the Joint Port Labor Relations Committee of San Francisco Acting Under

the ILWU-PMA Collective Bargaining Contract with Respect to Claims of

Discrimination Under Section 13 of the Pacific Coast Longshore Agreement

(1961-1966)

DECISION AND ORDER

Pursuant to notice duly issued, this committee held hear-

ings on May 26, 27 and 28 and October 8 and 9, 1964, with

respect to grievances of Rhody Adams; Willie Arnold;

Robert E. Birks; James Carter; Timothy Carter; Johnny
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Cherry ; August Costa ; Herman Crawford ; Edgar Dunlap

;

Donald R. Durkee; Roger W. Fleeton; Percy Fountain;

Oliver Geeter; Frank Gianninno; Ellis E. Graves; James

Green ; Eathen Gums, Jr. ; Ulysses Hawkins ; Fred Hayes

;

Mack Hebert ; Wilbert Howard ; Conway T. Hudson ; Willie

Hurst, Jr. ; Henry Imperial ; Willie Jenkins, Jr. ; Charles

J. Johnson; Robert M. Johnson; Wm. Jones; Melvin Ken-

nedy; James Lankford; John T. Leggett; Abe Lincoln;

Cleo Love ; Mario V. Luppi ; Chris E. Makaila ; Paul May

;

Anthony Melvin, Jr.; Willie C. Merritt; Donald L. Nau;

Frank Nereu; Manuel Nereu; Ralph Newman; Willie D.

Palmer; Leroy Provost; Edward Reed; Louis J. Richard-

son; Albert W. Roberts; Walter L. Robinson; Reginald

Saunders; John J. Tliylstrup, Jr.; Theo. Tolliver; Stanley

Weir; Willie Whitehead; George R. Williams; Arthur G.

Winters. Each grievance filed asserted that the committee

committed a discriminatory action by deregistering the

grievor. [The committee did not receive a grievance from

Mr. Newman and makes no finding as to whether or not one

was filed by him.] All but two of the grievances received

stated

:

"Your committee de-registered me on June 17. On
July 24, T received your letter denying my hearing

appeal. In so doing you consunnnated an action that

is discriminatory. You have not judged all the men
involved by the same standards.

I appeal your decision and request another hearing

as stipulated, where I will prove and document this

discrimination."

[The two other grievances made substantially similar

claims.] Eacli individual grievor and his counsel (where

known) was given notice of all hearings and full opportunity

to present evidence and argument with respect to his allega-

tion of discrimination. Detailed evidence was presented as
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to the actions taken and the reasons therefor in the course

of the deregistration of the individual grievors. The com-

mittee has considered all the evidence in the record before it.

The issue here is whether deregistration of any of the

grievors was violative of Section 13 of the Pacific Coast

Longshore Agreement (1961-1966). The five contentions

of the grievors before the California Unemployment Insur-

ance Appeals Board that are set forth in the committee's

summary of the UIAB record are unrelated and irrelevant

to the issue here.

The committee finds no evidence that the grievors, or

any one or more of them, were deregistered as a result of

discrimination either in favor of or against any person or

persons because of membership or non-membership in the

union, activity for or against the union or absence thereof,

or race, creed, color, national origin, or religious or politi-

cal beliefs. (It is this discrimination that is prohibited by

Section 13 of the contract.) Each of the grievors was de-

registered by the committee as a result of its application of

the agreed standards for determining whether men should

be advanced to Class "A" registration or should be de-

registered. The evidence shows that the committee applied

the agreed standards uniformly and fairly in determining

whether applicants for Class "A" registration should be

advanced or should be deregistered. Accordingly, each of

the grievances is without merit and each of them is denied.

It is hereby directed that Mr. Armon Barsamian, on

behalf of the committee, immediately give notice to each

of the grievors of the decision of the committee set forth

herein, and that he include therein the language in para-

graph 17.42 of the Pacific Coast Longshore Agreement

(1961-1966), which provides the right of appeal from this

decision.
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There is placed on the agenda for a future regular com-

mittee meeting the cjuestion of whether the committee will

hear Mr. Leonard with respect to his argument that this

committee should again independently determine what were

the actual facts involved in the cases of Ralph Newman,

James Green and Wilbert Howard.

EXHIBIT B

WESTERN UNION
TELEGRAM

647P PST OCT 27 64 OD 416 1964 OCT 27 PM 7 00

SSJIOI SFB272 LLZ4 LLZ4 RX PD
SAN FRANCISCO CALIF 27 NFT
JOINT COAST LABOR RELATIONS COMMITTEE,
DWR UNDER DOOR IMMY
16 CALIFORNIA ST SFRAN

TO DEFENDANTS PACIFIC MARITIME ASSOCIATION,
A NONPROFIT CORPORATION, AND THE INTERNATION-
AL LONGSHOREMENS AND WAREHOUSEMENS UNION,
A VOLUNTARY UNINCORPORATED ASSOCIATION, AND
THE JOINT COAST LABOR RELATIONS COMMITTEE OF
SAID DEFENDANTS, AND TO THEIR RESPECTIVE AT-
TORNEYS OF RECORD RICHARD ERNST AND NORMAN
LEONARD WITH REFERENCE TO THE DETERMINA-
TION OF THE LABOR RELATIONS COMMITTEE OF THE
PORT OF SAN FRANCISCO DATED OCTOBER 20, 1964,

AND WITH REFERENCE TO OPERATION OF SECTION
17.42 OF THE PACIFIC COAST LONGSHORE AGREEMENT
IN PREMISES OF THE INSTANT CIVIL LITIGATION
AND PROCEEDINGS IN CRIMINAL CONTEMPT AS TO
ALL OF WHICH YOU HAVE NOTICE, APPEAL AND
DEMAND IS HEREBY MADE THAT ALL OF THE DE-
REGISTRATION PROCEEDINGS OF THE PLAINTIFFS
DONE BY SAID LABOR RELATIONS COMMITTEE BE
FORTHWITH SET ASIDE AND CANCELED AS NULL
AND VOID BUT ONLY AS PART OF STIPULATION HERE-
IN OFFERED. PLAINTIFFS TOWARD THE MITIGATION
OF THEIR DAMAGES DO NOW OFFER DEFENDANTS
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STIPULATION FOR ORDER OF COURT THAT PLAIN-
TIFFS MOTION TO CANCEL AND ANNUL SAID DEREG-
ISTRATIONS BEFORE SAID COURT BE IN ITS ENTIRETY
GRANTED, AND THAT SAID ANNULMENT AND CANCEL-
LATION BY SAID JOINT COMMITTEE BE EMBODIED
AND ONLY THEREIN UN SAID OFFERED STIPULATION
OR OTHER ORDER OF COURT WITHOUT PREJUDICE
TO THE RIGHTS OF PLAINTIFFS UNDER SAID CIVIL
AND CRIMINAL PROCEEDINGS
SIDNEY GORDON ATTORNEY FOR PLAINTIFFS 756

SOUTH BROADWAY SUITE 1425 LOS ANGELES

EXHIBIT C

Minutes of Meeting of the

Coast Labor Relations Committee

Meeting No. 27

Time : October 30, 1964—2 :45 P.M.

Place : 16 California Street, S.F.

Present: For the Union For the Employers

Messrs. H. Bridges Messrs. J. Paul St. Sure
H.J. Bodine B. H. Goodenough
Wm. T. Ward J. A. Robertson

The Joint Coast Labor Relations Committee has received

a telegram dated October 27, 1964, from Sidney Gordon.

The Committee is unable to miderstand it. It refers to

Section 17.42 of the Pacific Coast Longshore Agreement, it

is addressed to the Joint Coast Labor Relations Committee

among others, and it uses the word "appeal." However, it

appears to request action other than consideration of an

appeal in accordance with the agreement. Thus it asks

that action be taken "but only as part of stipulation herein

offered." Stipulations with respect to the handling of any

court litigation are the affairs of the attorneys involved in

the case. This Committee will consider as a Section 17.42
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aijpeal only one that is properly presented to it as an appeal

from a decision of the Joint Port Labor Relations Com-

mittee and that asks this committee to proceed to consider

an appeal in accordance with the agreement.

If the telegram of October 27, 1964, is intended as an

appeal under the agreement from decisions of the Joint

Port Labor Relations Committee of San Francisco of

October 19, 1964, a writing should immediately be filed with

the Committee stating that such an appeal has been in-

tended. The nature of the appeal intended and the reasons

therefor should be set forth. The persons on whose behalf

it is presented should be named.

As the time for filing an appeal with the Committee from

a decision of the Joint Port Labor Relations Committee is

seven days from the issuance of the Joint Port Labor

Relations Committee decision and as it is not clear whether

there has been any appeal, statement of intent to appeal

and the other material called for herein may be filed with

the Joint Coast Labor Relations Committee on or before

seven days from the date hereof. Should such statement of

intent and additional information not be received within

the time specified herein, this Committee will conclude that

no appeal from the decision of the San Francisco Joint

Port Labor Relations Committee dated October 19, 1964,

was intended to have been filed or was filed by the October

27, 1964, telegram.

A copy of these minutes shall be sent to Mr. Gordon as

notice of this action.

Adjourned at 3 :00 p.m.

Dated: 11/2/64 Dated: 10/30/64

For the Union For the Employers

/s/ Harry Bridges /s/ J. A. Robertson

/s/ Wm. T. Ward
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EXHIBIT D

WESTERN UNION
TELEGRAM

1964 NOV 6 AM 9 12

0A024 NSA077 0A108

L LLC 156 NL PD 2 EXTRA-
LOS ANGELES CALIF NOV 5—

COAST LABOR RELATIONS COMMITTEE—
16 CALIFORNIA ST SFRAN—

PLEASE BE ADVISED THAT MY TELEGRAM SUBJECT
OF YOUR COMMUNICATION RECEIVED OCTOBER 31

1964 IN THE CIRCUMSTANCES OF FEDERAL CIVIL CASE
42284 PRESERVES ALL RIGHTS OF MY CLIENTS WHO
ARE THE PLAINTIFFS IN SAID ACTION AND OF WHOSE
IDENTITY YOU HAVE FULL NOTICE AND ON WHOSE
BEHALF MY TELEGRAM PURSUANT TO SECTION 17.42

PROCEEDS ON THE BASIS THAT THE COURT NOW HAS
PLENARY JURISDICTION OF THE SUBJECT MATTER
OF ANY PROCEEDINGS BY YOU RESPECTING MY CLI-

ENTS, AND THAT AS TO GROUNDS THAT MY CLIENTS
WERE DISCRIMINATED AGAINST AMONG OTHER DIS-

CRIMINATIONS BY REASON THAT THE ''JPLRC" VI-

LATED THE DUE PROCESSES OF THE CONTRACT AND
VIOLATED DUE PROCESS OF LAW AND THAT YOU
HAVE NO JURISDICTION EXCEPT TO BE BOUND BY
AND JOINED WITH THE STIPULATION OFFERED OR
BY OTHER ORDER OF COURT-
SIDNEY GORDON ATTORNEY FOR PLAINTIFFS CASE

42284—
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EXHIBIT E

Minutes of Meeting of the

Coast Labor Relations Committee

Meeting No. 28

Time : November 5, 1964—2 :00 P.M.

Place : 16 California Street, S.F.

Present : For the Union For the Employers

Messrs. Bridges Messrs. Mork
Ward Jones

Sieck

Goodenough
Kobertson
O'Shea
Richardson
Barsamian

6—DISCRIMINATION GRIEVANCES OF 44 SAN
FRANCISCO MEN:

The Committee has today received a telegram dated

November 5, 1964, from Sidney Gordon supplementing the

one dated October 27, 1964. While it has some doubt as to

the intent and meaning of these telegrams, the Committee

now construes these telegrams as an appeal taken under

Section 17.42. Accordingh% the Committee has determined

that a hearing should be held pursuant to Section 17.421.

The hearing will be held in Room 811, 16 California Street,

beginning at 10:00 a.m. on Friday, November 20, 1964.

The Committee invites the parties to present written

statements of position or briefs in advance of the hearing

to aid the Committee in its decision. Any such statements or

briefs should be submitted at 16 California Street, San

Francisco, on or before noon on November 19, 1964, with

a copy being furnished to counsel for the other parties.
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Meeting adjourned at 4 :45 P.M.

Signed: 12/1/64 Signed: 11/30/64

For the Union For the Employers

/s/ Wm. T. Ward /s/ J. A. Eobertson
/s/ Harry Bridges

EXHIBIT F

Statement of Position of Pacific Maritime Association to the Joint Coast Labor

Relations Committee Re 44 Grievors Charging Violation of Section 13.

BACKGROUND

Grievors were probationary longshoremen in the San

Francisco area employed under the collective bargaining

agreement between Pacific Maritime Association (PMA)
and International Longshoremen's and Warehousmen's

Union (ILWU). They were among a group of 743 proba-

tionary men given Class "B" seniority status in the smnmer

of 1959. This group had been reduced to 561 by approxi-

mately February 1, 1963, at which time it w^as decided to

advance Class "B" longshoremen who met certain stand-

ards to full registration with Class "A" seniority. During

the spring of 1963, PMA and ILWU found that 467 of the

561 met the standards therefor and were so advanced. The

grievors who have appealed their cases to the Joint Coast

Labor Relations Committee (JCLRC) are 44 of the remain-

ing 94 probationary longshoremen who failed to meet those

standards and who were deregistered for this reason during

the first half of 1963.

The contract seniority provisions called for review of

the entire employment record of the Class "B" men in

determining which of them would be advanced to full

registration with Class "A" seniority status. The committee
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gathered relevant facts and each record was judged on

uniform standards. These standards denied advancement to

any Class "B" seniority man (1) who had committed major

contract violations, (2) who had been absent from work

too often, (3) who had made substantial errors in his own

favor in the honor system through which work was dis-

tributed at the dispatch hall, or (4) who had frequently

violated the employment rules requiring each registered

man to pay monthly his pro rata share of the employes'

cost of the dispatch hall, etc. These standards were applied

uniformly and no exceptions were made.

Each of the grievors filed a grievance after he was notified

that he had not met the standards to be advanced to Class

"A" seniority. In each case, after hearing, a final decision

was entered in the grievance-arbitration procedure, holding

that the facts were that the grievor had not met the stand-

ards. The collective bargaining contract permits a collateral

attack on such a decision by a further § 13 discrimination

grievance before the Joint Port Labor Relations Committee

(JPLRC).

Each grievor filed a § 13 grievance. The discrimination

issues were thereafter litigated in detail before the unem-

ployment insurance referee. This record was made a part

of the JPLRC record. Full opportunity to supplement or

contradict this record was given all grievors. The record

shows that the standards applied, which are set out in the

attached "Summary of Standards," were properly adopted,

are simple and clear, and were uniformly ai)plied by the

JPLRC. The decision of the JPLRC held there was no § 13

discrimination involved and gave notice to each of the

grievors of his right of appeal to the JCLRC.

The JCLRC has construed two telegrams from Mr.

Sidney Gordon, Esq., as an appeal taken under Section
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17.42 of the Pacific Coast Longshore Agreement (1961-

1966) on behalf of the individual grievors who are repre-

sented by Mr. Gordon. The names of those individuals are

as follows, together with an itemization of specific facts

before the local committee.

Grievors

1. Rhody Adams

2. Robert E. Birks

3. James U. Carter

4. Herman Crawford

5. Edgar J. Dimlap

6. Donald R. Durkee

7. Roger W. Fleeton

8. Percy Fountain

9. Oliver Geeter

10. Frank Gianninno

Facts

3 late pro-rata payments,

44 1/2 hours LMO violation.

12 late pro-rata payments,

9 hours LMO violation,

1 probation—poor availability.

13 late pro-rata payments,

7-1/^ hoursi^LMO violations.

10 late pro-rata payments,

7 hours LMO violation,

1 probation—poor availability,

1 reprimand.

12 late pro-rata payments.

10 late pro-rata payments,

1 15-day suspension—walked off

job.

1 30-day suspension—walked off

job.

1 30-day suspension—Intoxication.

1 reprimand—refused to work as

directed.

25 hours LMO violation.

42-1/^ hours LMO violation.

9 late pro-rata payments,

8 rule 3 's LMO violation,

1 30-day suspension—refused to

work as directed.

10 late pro-rata payments,

16 hours LMO violations,

1 reprimand—refused to work as

directed.
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Grievors

11. Ellis E. Graves

12. Eathen Gums, Jr.

13. Ulysses Hawkins

14. Fred Haves

15. Mack Hebert

16. Conwav T. Hudson

17. Willie J. Hurst. Jr.

18. Henry E. Imperial

19. Willie Jenkins, Jr.

20. Charles J. Johnson

21. William Jones

22. ]\Ielvin Kennedv

Facts

4 late pro-rata paATnents

1 30-day suspension—intoxication.

10 late pro-rata payments,

1 probation—poor availability.

9 late pro-rata payments.

5 late pro-rata payments,

18 hours LMO violation.

3 late pro-rata payments,

18 hours LMO violations,

7 rule 3 's LMO
1 reprimand—Refused to work as

directed.

14 late pro-rata payments,

9 hours and 10 rule 3 's LMO viola-

tions,

1 probation—poor availability.

4 late pro-rata payments,

1 probation—poor availability,

1 15 day suspension—Refused to

work as directed.

1 30-day suspension—Intoxication.

16 late pro-rata payments,

6 14 hours LMO violation,

1 probation—poor availability.

16 late pro-rata payments,

1 hour LMO violation,

1 probation—poor availability.

12 late pro-rata payments,

14 hours and 15 rule 3's LMO
violations,

1 reprimand—Walked off job.

15 late pro-rata payments.

9 late pro-rata pa^^nents,

32 1/2 hours LMO violation
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Grievors

23. James W. Lankford

24. John T. Leggett

25. Cleo Love

26. Mario V. Luppi

27. Chris E. Makaila

28. Paul May

29. Anthony Melvin, Jr.

30. Willie C. Merritt

31. Donald L. Nau

32. Frank Nereu

33. Manuel Nereu, Jr.

34. Willie D. Palmer

35. LeRoy J. Provost

36. Louis J. Richardson

Facts

2 late pro-rata payments,

34 1/^ hours LMO violation.

15 late pro-rata payments,

4 hours and 15 rule 3 's LMO viola-

tions.

1 probation—poor availability.

12 late pro-rata payments,

8 hours LMO violation,

2 rule 3 's LMO.

10 late pro-rata payments,

7 hours and 3 rule 3 's LMO viola-

tions.

7 rule 3 's LMO violation,

1 probation—poor availability,

1 30-day suspension—Intoxication.

7 late pro-rata payments,

1 15-day suspension—Refusal to

work as directed.

1 30-day suspension—Intoxication.

12 hours LMO violation.

29 late pro-rata payments.

4 late pro-rata payments,

28 hours LMO violation.

3 late pro-rata payments,

26 hours LMO violation

50 hours LMO violations.

9 late pro-rata payments,

5-1/^ hours and 10 rule 3's LMO
violations.

3 late pro-rata payments,

22 hours LMO violation.

16 late pro-rata payments,

3-1/^ hours and 7 rule 3 's LMO vio-

lations,

1 7-day suspension—Refusing to

work as directed.
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Grievors

37. Albert W. Roberts

38. Walter L. Robinson

39. Reginald W. Saunders

40. John J. Thylstrup, Jr.

41. Stanley L. Weir

42. Willie J. Whitehead

43. George R. Williams

44. Arthur G. Winters

Facts

12 late pro-rata payments,

15-1/^ hours LMO violation,

1 probation—poor availability,

1 7-day suspension—Walked off

job.

27-1/2 hours LMO violation,

1 late pro-rata payment.

20 late pro-rata payments,

1-1/^ hours LMO violation.

1 late pro-rata payment,

13-% hours LMO violation

8 rule 3 's LMO
22-1^ hours LMO violation.

9 late pro-rata payments,

23-1^ hours LMO violation,

1 probation—poor availability,

1 reprimand—unauthorized and

extended relief.

44 hours LMO violation,

4 late pro-rata payments.

12 late pro-rata payments,

4-1/^ hours LMO violation.

These facts before the coiniiiittee show that each of the

44 failed to meet one or more of the standards.

ISSUE

The sole issue before the JCLRC in this matter is

whether or not Section 13 was violated in the deregistration

of the grievors who have appealed their grievances to the

JCLRC. Section 13 reads as follows

:

''There shall be no discrimination in connection with

any action subject to the terms of this Agreement
either in favoi' of or against any person because of

membership or nonmembership in the Union, activity
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for or a2:ainst the Union or absence thereof, or race,

creed, color, national origin or religions or political

beliefs."

ARGUMENT
This appeal is from the decision and order of the JPLRC

denying the above individuals' !^ 13 discrimination griev-

ances as being without merit. The crucial language of the

JPLRC reads

:

"The conmiittee finds no evidence that the grievors

or any one or more of them were deregistered as a

result of discrimination either in favor of or against

any person or persons because of membership or non-

membership in the Union, activity for or against the

Union or absence thereof, or race, creed, color, origin,

national or political beliefs (it is this discrimination

that is prohibited by Section 13 of the Agreement)."

The JPLRC found that each of the grievors was deregis-

tered as a result of the application of the standards agreed

upon by the parties for determining whether men should

be advanced to Class "A" registration or deregistered. It

also found that these standards were applied uniformly

and fairly in determining whether applicants for Class "A"

registration should be advanced or should be deregistered.

It is the position of PMA that the decision and order of

the JPLRC is not only appropriate, it is the only possible

decision the JPLRC could have reached upon the evidence

presented to it. To determine w^hether an individual should

have been deregistered or advanced to Class "A" status,

one has only to look at the standards used and to correlate

those standards with the records of the individuals involved.

This correlation clearly establishes that each of the grievors

in this case failed to meet one or more of the standards

and it was for that reason and that reason alone that each

of them was deregistered. Furthermore, there is no evi-
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dence that any individual who was advanced to Class "A"

status had failed to meet any of these standards. Thus, it

is clear that there was no discrimination in the application

of the standards to the records of any of the 561 individuals

who were either promoted to Class "A" status or dereg-

istered.

It is to be noted that not one of the above-named individ-

uals who has appealed to the JCLRC made an appearance

before the JPLEC to attempt to establish discrimination

within the meaning of Section 13 of the Agreement. Each

had been given a full opportunity to do so during the unem-

ployment insurance hearings, which consumed most of the

time between the filing of the charges of discrimination and

the opening of formal hearings before the local committee

itself. The extensive record taken before the Unemploy-

ment Insurance Appeals Board by all, or almost all, of

these grievors was incorporated in the committee's record

and then summarized by the committee. This summary was

made available to each of the grievors so that he could meet

or supplement or amend this evidence. In addition, the testi-

mony at the JPLRC hearing fully refutes all allegations

of discrimination made in the record before the Unemploy-

ment Insurance Appeals Board. This testimony that no dis-

crimination within the meaning of Section 13 of the Pacific

Coast Longshore Agreement existed or was practiced in the

deregistration of any of the individuals who was deregis-

tered from his "B" registration status stands unchallenged

in the record before the JPLRC.

CONCLUSION

The parties established standards to determine who

should be advanced to Class "A" registration status and

who should be deregistered. These standards were applied
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to the grievors in this case as well as to all others. The

application of these standards to these grievors resulted

in their deregistration because they had failed to meet

them. These facts not only constitute a complete negation

of discrimination, they fully support the fact of non-dis-

crimination. Consequently, we submit that the JCLRC must

reject the appeals of the above-named individuals as being

completely devoid of merit.

SUMMARY OF STANDARDS

The following is a sunmiary of the standards adojjted

and used by the Joint Port Labor Relations Committee in

determining whether Class "B" longshoremen should be ad-

vanced to Class "A" registration

:

1. Any Class "B" longshoremen found to have 10 or

more hours of Low Man Out violations shall be considered

ineligible for advancement to Class "A" registration.

2. Any Class "B" longshoreman found to have been late

in the payment of his pro-rata eight or more times (or six

or more times with an otherwise blemished record) shall be

considered ineligible for advancement to Class "A" regis-

tration.

3. Any Class "B" longshoreman found to have failed

to meet the 70% availability re(|uirement for any 30-day

period shall be considered ineligible for advancement to

Class "A" registration.

4. Any Class "B" longshoreman who has been the sub-

ject of one or more employer complaints for intoxication or

pilferage that the Joint Port Committee has sustained shall

be considered ineligible for advancement to Class "A" reg-

istration.

5. The standards shall be applied uniformly and no

exceptions shall be made.
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EXHIBIT G

Sidney Gordon [Letterhead]

November 18, 1964

Richard Ernst, Esq.

16 California Street

San Francisco, California

Norman Leonard, Esq.

240 Montgomery Street

San Francisco, California

Gentlemen

:

The within is in response to your communication to my
clients dated November 5, 1964, entitled "Meeting No. 28."

You construe my telegrams of October 27, 1964 and Novem-

ber 5, 1964 as an appeal taken under Section 17.42. Be again

advised, however, that the communications are, specifically,

an offer of Stipulation in the subject Action Number 42284,

and with the grounds and basis spelled out in the subject

telegrams.

The communications by me grow out of the fact that the

Coast Labor Eelations Conmiittee, which is an instrumen-

tality of the defendants sued herein, and which is comprised,

in part, of those defendants sued as individuals in said

Action, has, I am sure, upon the knowledge and correspond-

ing advice of its Attorneys of Record, purported to hold

itself open to entertain a consideration, which should be

binding upon it in the subject Action, of the position of my
clients relative to the matter of their deregistrations.

In response, therefore. Stipulation was proferred through

counsel for defendants, copy to said Conmiittee, intended

to mitigate the damages of my clients by defendants in the

subject Action.
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That offer of Stipulation was for the forthwith entry by
the Court of the Order prayed in that Motion filed by plain-

tiffs for annulment of their deregistrations.

This Stipulation has not been accepted. Instead, two com-

munications, one from counsel for Pacific Maritime Asso-

ciation, and another, dated October 30, 1964, affect "not to

understand." Finally, as shown by the Minutes of the Joint

Committee dated November 5, 1964, the Committee now
undertakes to consider the cases of my clients.

However, the following circumstances obtain:

First. My clients were deregistered while in violation

of no published rule which constitutes cause for deregistra-

tion.

Second. My clients received "hearings" following the

1963 deregistrations under provisions of the 1958 Memo-
randum which are void for want of due process, as is more
particularly set forth in the complaints filed by plaintiffs

in the subject Action.

Third. My clients, in that the same could not be done

in light of the fact that they were guilty of no cause for

deregistration, were never furnished written particulars

of any such cause as required by said Memorandum, and

have never been so furnished said particulars either during

or following their "hearings" in July of 1963, and the fail-

ure to present the same, causes their "deregistrations" and

all of the proceedings held by the Joint Port Labor Rela-

tions Committee with respect thereto, to be invalid.

Fourth. It is an implied-in-fact condition of the collec-

tive bargaining agreement, and of the rules thereunder, that

appeal shall be granted within a reasonable time. I am sure

that counsel, as well as their clients on the Coast Committee,

are familiar with the axiom that Justice Delayed is Justice

Denied.
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Fifth. The delay of any hearing on the appeals dated

July 27, 1963, until following commencement of the instant

Action, and until May 26, 196-1-, almost one year later, on

each of said grounds, outsted the Joint Port Labor Rela-

tions Committee of any jurisdiction it otherwise might have

had. Further, said May, 1964 "hearings" proceeded in crim-

inal contempt of Court.* The Coast Labor Relations Commit-

tee, therefore, has no jurisdiction except to act, as part of

Stipulation in the within Action, to mitigate damages by

binding defendants through their Attorneys of Record, to

the Stipulation offered, or proceeding under other Order

of Court.

Sixth. The Joint Committee is composed of parties de-

fendant, who are possessed of a personal and pecuniary

interest, adverse to that of my clients, and, on the ground

of bias, is disqualified from doing other than joining in

*The references in the above communication to some claim of

criminal contempt of court is a reference to papers filed in federal

court by Mr. Gordon for appellants and other plaintiffs. These

proceedings are not outlined in footnote 8 to the body of this brief.

When the May, 1964 grievance hearings were in progress, appel-

lants' attorney obtained an ex parte temporary restraining order

from Judge Burke without satisfying local court rules. The griev-

ance hearings were continued to permit an appearance before Judge
Burke. At this time PIMA sought to have the order set aside so that

the grievance hearings could continue. Counsel explained to Judge
Burke what was taking place in the grievance hearings. Judge
Burke stated on tlic record in the hearing that the actual proceed-

ings followed were not in violation of his order, and on this ground
suggested that PMA postpone, until the return date on his order,

its motion to set it aside. This suggestion was accepted. When the

matter came regularly on for hearing it was set before Judge
Wollenberg. He refused to continue the order in effect.

Thereafter, appellants sought to litigate a claim of criminal con-

tempt in Vnitecl States of America ex rel. George R. Williains, et al.

V. Pacific Maritime Association, et al., Cr. Misc. 9085. When no
relief was obtained in the district court, appellants tiled a notice of

appeal to the United States Supreme Court. As is to be expected

in the events sumnuirized above, the claim of contempt of court has

never been given anv cognizance.
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Stipulation to cancel said deregistrations, or barring itself

as a body in the matter.

Seventh. The deregistrations of plaintiffs, according to

the testimony of John Trupp at the Unemployment Hear-
ings, SF Case No. 3033, of which defendants, as the moving
actors, are aware, as matters within their peculiar knowl-

edge, proceeded through the Joint Port Labor Relations

Committee under oral fiat of said Coast Committee, and
said Coast Committee, as persons who have manifested a

fixed and predetermined intent to accomplish and uphold

the deregistrations of my clients, are, by reason of their

intent, without jurisdiction to do otherwise than to mitigate

damages against them through proper joinder Avith the

Stipulation offered.

Eighth. My clients are not obliged, subsequent to the

commencement of the instant Action, to be remitted to those

internal remedies which, even in form, should have been

available within a reasonable time, as is above set forth at

Point Fourth, further, in that the proceedings, so-called of

the Joint Port Labor Relations Committee were, on the

grounds which have above been shown, utterly invalid, and

the jurisdiction of the Coast Committee under the contract

is purely appellate, it is Avithout any jurisdiction of the

grievances involved, under the present facts, except to de-

termine its own want of jurisdiction, as part of the Stipu-

lation offered, and through its Attorneys of Record, and

in the process of that want of jurisdiction on its part, so

determined, to, accordingly, have striken the said deregis-

trations, and all of the acts pursuant thereto, sought to be

effected by the Joint Port Labor Relations Committee.

All of the foregoing matters, including all matters which

were adduced by the evidence at the LTnemployment Hear-

ings and upon which, the Joint Port Labor Relations Com-
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mittee affected to finally set "hearings" in May of 1964,

following commencement of the instant Action, are matters

which have been, since the outset, the special and peculiar

knowledge of the Coast Conmiittee itself, and any pur-

ported present, and late, consideration of the "merits" is,

it is the position of plaintiffs, a sham and a fraud, and sub-

stantiates the claims of plaintiffs in the instant Action that

the appellate jDrocesses of the contract, as to limited regis-

tration longshoremen, are coercively and discriminatorily

applied, toward illegal objects, in violation of said contract,

in concert between defendants Pacific Maritime Association

and the individual defendants therein sued.

Accordingly, in the premises of the plenary present juris-

diction of the Court, and the want of jurisdiction on the

part of said Joint Coast Committee, upon the communica-

tion that it would, in accordance with said agreement, act

to bind itself following the last, invalid action of the Joint

Port Labor Relations Committee, the subject Stipulation

was proferred to enable said Conmiittee to function to

mitigate its damages by convening pursuant to Section

17.42 of the agreement, and at the same time binding itself,

through its Attorneys of Record to Order for the forth-

with cancellation of the deregistrations of plaintiff's.

The forthwith said cancellation by communications of

its Attorneys of Record and the joining therewith in said

Stipulation by defendants, precedent to obtain said bind-

ing Order of Court, is the only business with respect to

this part of the subject matter of the said Action, which

the said Coast Committee, in the circumstances, has any

jurisdiction whatsoever to transact, and this letter consti-

tutes nothing other tlian demand that the same be done

forthwith.



Appendix 35

Plaintiffs are entitled to immediate cancellation of said

deregistrations and in tlie event that the Stipulation offered

is not forthwith accepted, the said Motion before the Court

will be reset, so that, in no event, are plaintiffs going to

be delayed, by anj^ purported "deliberations" on the part

of the said Committee, which has for itself to take but

the one said avenue of the offered Stipulation or other

Court Order.

Very truly yours,

Sidney Gordon

Sidney Gordon

SG/rs

cc: Joint Coast Labor Relations Committee

16 California Street

San Francisco, California
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1. The employe in Vaca claimed:
(a) the union breached its duty to

represent fairly the employe's
interests in the grievance -arbitration
proceedings, (b) this breach of duty
precluded his getting an administrative
remedy for what everyone conceded to be
a contract violation, and (c) the juris-
diction of the courts to provide a remedy
under §301 for such a violation should
not be frustrated in these circumstances.

In Vaca v. Sipes, there was no disagreement in the Supreme

Court that the employer, by discharging the plaintiff-employe , violated

the terms of the collective bargaining contract then in effect and covering

his work. The case arose as follows: the plaintiff- employee "alleged

that he had been discharged from his employment ... in violation of

the collective bargaining agreement then in force . . ." (17 L.ed 2d at

848). At the request of the employe, the union processed the grievance

into the fourth step of a five- step grievance procedure. However, at that

point, over the employe's objections, the union's executive board deter-

mined that it would not submit the issue into the fifth step of arbitration.

The employe filed a suit against his union for violating its duty to represent

him fairly in the grievance proceedings related to that alleged breach of

\_l

the collective bargaining contract.

The jury verdict for the employe was set aside on the ground

that the subject matter of the suit was within the exclusive jurisdiction

of the National Labor Relations Board under the rule of San Diego Building

T7 He also filed a suit against the eraployer for discharging him in

violation of the collective bargaining contract. This suit was
still in a pre-trial stage when the Vaca opinion was rendered
( U.S. , 17 L.ed 2d 849, TH7¥).





Trades Council v. Garmon, 359 U, S. 239 (1959). The Supreme Court

of Missouri reversed. It held that there was no pre-emption by the

Labor Board, that the defense of failure to exhaust contractual remedies

was inappropriate on the facts of the Vaca case, and that the evidence

supported the verdict.

The United States Supreme Court granted certiorari and re-

versed. As to pre-emption regarding the §301 issues and facts before it,

the majority opinion agrees with the Missouri Supreme Court , It reverses

on the ground that the defense of failure to exhaust the contract's grievance

-

arbitration procedure was sound because a breach of the duty of fair

representation in the union's handling of the grievance was not shown.

The Vaca holding on pre-emption is not all-encompassing.

First, it is limited to contract violation cases. Only such cases are

within §301 court jurisdiction. The Vaca opinion gives no support to a

contention that a charge of breach of the duty of fair representation by

the union, unrelated to any underlying breach of contract by the employer,

is sufficient to confer §301 jurisdiction. Second, Vaca is limited to cases

where the union, in handling the employe's grievance, breached its

duty of fair representation and so wrongfully prevented the employe from

exhausting the contractual remedies.

The following excerpts, in sequence, from the opinion

show how the Court itself characterized the case in reaching its

result (17 L. ed 2d 854-857):

"There are . . . some intensely practical considerations

which . , . emerge from the intricate relationship between the duty





of fair representation and the enforcement of collective bargaining

contracts. For the fact is that the question of whether a union has

breached its duty of fair representation will in many cases be a critical

issue in a suit under LMRA §301 charging an employer with a breach

of contract. . . . Under this section, courts have jurisdiction over

suits to enforce collective bargaining agreements even though the con-

duct of the employer which is challenged as a breach of contract is also

arguably an unfair labor practice within the jurisdiction of the NLRB.

•J^ O^ <L.
1» »!"• 'f

"If an employee is discharged without cause in violation of

such an agreement, that the employer's conduct may be an unfair labor

practice does not preclude a suit by the union against the employer to

compel arbitration of the employee's grievance * * *

"However, if the wrongfully discharged employee himself

resorts to the courts before the grievance procedures have been fully

exhausted, the employer may well defend on the ground that the ex-

clusive remedies provided by such a contract have not been exhausted.

Since the employee's claim is based upon breach of the collective bar-

gaining agreement, he is bound by terms of that agreement which govern

the manner in which contractual rights may be enforced. . . . The problem

then is to determine under what circumstances the individual employee

may obtain judicial review of his breach-of-contract claim despite

his failure to secure relief through the contractual remedial proce-

dures. * * *

4.





"• • • [T]he employee may seek judicial enforcement of

his contractual rights ... if, as is true here, the union has sole

power under the contract to invoke the higher stages of the grievance

procedure, and if, as is alleged here, the employee -plaintiff has been

prevented from exhausting his contractual remedies by the union's

wrongful refusal to process the grievance. * * *

". . . [T]he wrongfully discharged employee may bring an

action against his employer in the face of a defense based upon the fail-

ure to exhaust contractual remedies, provided the employee can prove

that the union as bargaining agent breached its duty of fair representation

in its handling of the employee's grievance. . . . The employee's suit

against the employer, however, remains a §301 suit, and the jurisdic-

tion of the courts is no more destroyed by the fact that the employee,

as part and parcel of his §301 action, finds it necessary to prove an un-

fair labor practice by the union, than it is by the fact that the suit may

involve an unfair labor practice by the employer himself. , . . And if,

to facilitate his case, the employee joins the union as a defendant, the

situation is not substantially changed. The action is still a §301 suit

"For the above reasons, it is obvious that the courts will be

compelled to pass upon whether there has been a breach of the duty of

fair representation in the context of many §301 breach-of-contract

actions. If a breach of duty by the union and a breach of contract by

the employer are proven, the court must fashion an appropriate remedy.





"It follows from the above that the Missouri courts had juris-

diction in this case. . . . But the unique role played by the duty of fair

representation doctrine in the scheme of federal labor laws, and its

important relationship to the judicial enforcement of collective bargain-

ing agreements in the context presented here, render the Garmon pre-

emption doctrine inapplicable. "

The opinion in Vaca in no sense holds that §301 opens

the courts to litigation of every employe's grievance. Intact, is the

court's traditional recognition of the vital position of the contract

grievance procedure as the heart of successful labor relations

(17 L. ed 2d at 854, 858), Intact, is the court's recognition that the courts

cannot resolve every grievance of every dissatisfied employe. Intact,

although not relevant in the instant appeal is the principle that the union

must be free to weed out the bad from the good grievances and in good

faith weigh the interests of the entire bargaining unit in administering the

contract (859-860). Intact, is the union's broad discretion in negotiating

and amending the contract. Intact, is the principle that the collective

bargaining system "of necessity subordinates the interest of the individual

employee to the collective interests of all employees in a bargaining

unit" (853). The courts are open to hear an employe's attack on a deci-

sion in the grievance machinery only if he caji show 1) that his union

breached the duty of fair representation in handling his claim through

the grievance machinery, and 2) this breach precluded him from obtain-

ing an arbitration award.





2. The appellants in this case were
deregistered and went into court
without exhausting the contract
grievance machinery available to
them.

This appeal involves the status of 51 men who worked for

employers affiliated with Pacific Maritime Association.

In 1959, 742 men, including appellants, were registered

as Class B longshoremen under the collective bargaining contract be-

tween PMA and IL.WU. Thereafter, the parties to that contract engaged

in negotiations with respect to the mechanization of the industry and the

procedures under which there could be a reduction in the manhours

necessary to handle any particular amount of cargo. At the same time

they negotiated an agreement to cushion the adverse effects of such

mechanization upon the employes. In this background, the parties im-

posed a freeze on registration so that they might study the effects of

this collective bargaining. During the period of the freeze, which con-

tinued from shortly after the B men were registered in 1959 until the

spring of 1963, there was gradual attrition among the total number of

B men in San Francisco. Thus, by early spring of 1963, the number of

B men was reduced to 564.

Early in 1963, the matter of increasing the number of

men on the registered list and moving some of the B men to A status

was agreed upon. It was determined that the B men in San Francisco

would be reviewed with respect to their past performance on the job,

those who had met the standards agreed to would be advanced to A and





those who did not meet these standards would be eliminated and other

men would be employed to take their place. This procedure was well

known among the longshoremen as indicated by a letter that Stanley

Weir, one of the appellants, sent to the President of Local 10. "Dear

Brother Kearny: I am writing this letter to ask for your help in clear-

ing my name. At last night's Local 10 meeting the International Presi-

dent, Harry Bridges, made it very clear that the Local's investigating

committee has rejected the men it considered chisellers, dues de-

linquents and contract violators. I cannot disagree, but the committee

can make mistakes as was pointed out in the meeting. " (R. 297).

Four hundred sixty seven men who met the standards were advanced

to A status. Ninety seven men (including appellants) who did not meet

the standards were deregistered.

Prior to this action, the men all filed written applications

to advance to A and were given a written notice of whether they would

advance or not advance. Those whom the Committee determined to

eliminate in the first review of the facts were given an opportunity to

face the joint committee and hear an oral statement of the facts in-

volved; they were given a further opportunity to go over the detailed

facts with the men maintaining the records and record books

that were involved (R, 89). Thereafter, decisions were made

on this investigation and hearing. In some cases, after a review of

the facts, the joint committee reversed its prior decision. None

of appellants was in this category, however (R. 89-90). The joint

committee gave notice of its decisions and of applicable grievance





procedure to the affected men, including appellants (R. 89, 91a - 91c).

All of the appellants filed grievances saying:

"Your committee de -registered me on June 17. On
July 24, I received your letter denying my hearing
appeal. In so doing you consummated an action that
is discriminatory. You have not judged all of the men
involved by the same standards.

"I appeal your decision and request another hearing as
stipulated, where I will prove and document this dis-
crimination. " (R. 2, 4L,)

Appellants thereafter carried these grievances up through

a decision by the Joint Coast Labor Relations Committee. A summary

of the record as to the actions of the employers, the unions, the appellants

and the other four Class B men who were deregistered during this

period are set out in Appendix B. This Committee upheld the decision

to deregister them (R. 86-91). With a written notice of this decision

each nnan was advised that he could appeal the matter to the arbitrator

(R. 83-85). During all these steps appellants were represented by counsel

and notices of all actions by the committees, including the final decision

and notice of the right to appeal to the arbitrator, were given to coiinsel

as well as to appellants theinselves . Appellants chose not to exhaust the

contract grievance machinery (R. 83). They thereafter took their claims

to the Labor Board and the Board concluded that their claims were

barred by the period of limitations (R. 176-179). Before they filed

charges with the Board, another group identically situated had

timely gone to the Board,, which took jurisdiction and on the

merits sustained the validity of the actions taken by the employers

and the union. Pacific Maritime Association and International Long-

shorennen's and Warehousemen's Union, Local 10 [Johnson Lee], 155

NLRB 117, 60 LRRM 1483 (1965).

9.





Appellants say that they are excused from having failed

to exhaust their contract rennedies because: (1) Section 13 of the con-

tract and §17. 4, etc. implementing §13 do not apply to them; and (2)

that the time that elapsed between the filing of their grievances and the

commencement of the hearing at the Port Committee level was too long.

(1) Section 13. 1 clearly covers these claims. That section

reads:

"There shall be no discrimination in connection with
any action subject to the terms of this Agreement either

in favor of or against any person because of membership
or nonmembership in the Union, activity for or against
the Union or absence thereof, or race, creed, color,
national origin or religious or political beliefs. "

The nature of the claim asserted - deregistration because of opposition

to the union's collective bargaining position on mechanization - clearly

falls within the scope of this provision. The Weir affidavit shows that

if his claim is anything, it is a claim of discrimination because of

"activity . . . against the Union".

Appellees flatly deny any contention that there was dis-

crimination of any sort towards Weir or towards any appellant; however,

the merits of the claim need not be discussed. Appellants' forum for

such a discussion is not in this Court. Their forum was arbitration.

They were clearly told, both individually and through their counsel,

that they could take the decision of the Joint Coast Labor Relations

Committee regarding §13. 1 to the arbitrator (R. 84). They chose not to

do so although this was the clear and obvious contractual remedy, which

^^7 Stanley Weir was the only appellant who filed an affidavit.





federal law favors and. requires. The very least that they were required

to do was to attempt to go to Professor Kagel, Republic Steel Co. v.

Maddox, 379 U.S. 650 (1965), Vaca v. Sipes , U.S. , 17 L. ed 2d

842 (1967). They did not even try. If they had, and if their claims had

been rejected on the theory they now espouse, they would at least

have had satisfied the requirements of Maddox and Vaca. But since

they failed even to make the attempt, they have no standing to main-

tain a §301 suit, and Judge Harris was correct in so deciding as a

matter of law.

(2) The time involved in processing the more than 50

grievances does not excuse appellants' failure to appeal to the arbitra-

tor. The brief that PMA filed previously sets out in detail the facts

occurring during the period, starting with the decisions to review the

records of the B men who had been on the job during the freeze period,

continuing during the many court and administrative hearings carried

on until the appellants first went to the district court, continuing there-

after during the preparation of the grievance machinery record and

concluding with the appellants' decision not to go to arbitration (PMA

Brief, pp. 12-16, 72-73). The time involved in handling the many

grievances to develop an adequate and reasonable record with regard

to these grievances was obviously necessary and reasonable in view

of the complexity of the factual issues involving almost 100 dis satis

-

^7 While we are confident that the courts would have to reject this
~ contention in view of the clear language of §13. 1, appellants have

no right to ask the courts to make this decision.





fied men who had been deregistered. Throughout this period, the

joint parties participated with appellants in all proceedings and hear-

ings in which appellants chose to participate.

While these proceedings were going on, and during the

period when the basic record with respect to the claims and counter-

claims was being developed during the vigorous litigation in the unem-

ployment insurance hearings, appellants moved into court without wait-

ing for the grievance -arbitration machinery to move along. Neither

they nor their attorney made any inquiry of the employer, the IL.WU,

or PMA's counsel in the unemployment insurance litigation as to the

status of their grievances. Thus the court proceedings carried on

while the grievance machinery was being followed, while the unemploy-

ment insurance litigation was continuing, and while the Labor Board

was investigating appellants' charges and deciding the similar charges
->' I

Z.'
of other Class B men who were deregistered with appellants.

There is a further complete answer to this contention. The

present action is a collateral attack on the decision of the Joint Coast

Labor Relations Committee. Appellants participated in the grievance

procedures right up to this step. They had the chance for a final hear-

ing before the arbitrator and voluntarily gave it up. The district judge

*7 The delay in carrying on the grievance -machinery - while all these
~ many other proceedings involving appellants, other Class B men, the

union and the employers were going on - is not a claim of repudiation

of the contract by either the union or the PMA that would excuse appel-

lants from exhausting the grievance machinery. The Vaca opinion

(p. 855) indicates that "repudiation" or estoppel may be an excuse for

not exhausting the grievance machinery, Drake Bakeries, Inc. v.

Bakeries Workers, 370 U. S. 254, 260-263 and 6a Corbin Contract §1443

(1962). Reference to this case and the treatise indicates that the Court
was talking about action that was a repudiation of the contract itself

followed by a later argument that i^ failure to exhaust the grievance
machinery precluded other action ^to recovery for the repudiation of

the contract.





was correct in holding, as an independent ground of decision, that as a

matter of law appellants were entitled to no relief because they had

failed to exhaust the grievance -arbitration machinery available to them

under the contract.

The doctrine requiring exhaustion of contract remedies is

discussed at length in Vaca. (See 17 L. ed 2d at 854, 855, 856, 858, 859,

860. ) There the employe was forced by the terms of the collective bar-

gaining contract to rely upon the union to process the grievance for him.

The Supreme Court held, in view of the fact of the union's absolute

control of the grievance machinery (17 L. ed 2d at 855), and the charge

that the union violated its duty of fair representation in not processing

the grievajice to finality, that the employe might be excused from the

usual requirement of exhausting contractual remedies. Thus the Vaca

holding is that the requirement of exhaustion is excused where the

union has absolute control of the grievance procedure and has used

that control to prevent the processing of the employe's grievance.

The requirement of exhaustion of contract remedies, as

discussed in Vaca, fully supports the argument made by appellees in

their earlier briefs that appellants now are barred from federal court

for failure to exhaust their contract remedies. In the case at bar,

where the employes were not prevented access to the grievance

machinery.by union action, the employe has no excuse for not ex-

hausting his contractual remedies. Appellants were not deprived

of the power to exhaust their grievance -arbitration machinery by any

breach by the union of the duty of fair representation in the handliag

of their grievances. The grievance machinery under this contract,

unlike that in Vaca, was personally available to each employe at all





times. Appellants' access to it was not controlled by the union and

could not be controlled by the union; no action on the part of the union

was required for them to obtain a hearing before Professor Kagel.

The record shows that appellants, on advice of counsel,

voluntarily chose to ignore the arbitration remedies provided under

the collective bargaining contract. Appellants are therefore left to

the consequences of their choice. Appellees have an absolute defense

based on appellants' failure to exhaust their contract remedies. Vaca

V. Sipes confirms the propriety of the district judge's ruling in this

respect.

3. Appellants herein, unlike the

employe in Vaca, raise no
litigable issue of contract vio-
lation by the employer.

One of appellants' counts in their Fourth Amended Complaint

alleges federal jurisdiction under §301 of the Labor Management Rela-

tions Act. That section reads:

"Suits for violation of contract between an employer and
a labor organization . . . may be brought in any district

court of the United States. "

The sine qua non of jurisdiction is a violation of a collective bar-

gaining contract. Vaca recognizes this. Appellants recognize it and

they have been hard put to define any claim of contract breach in this

case.

*7 The Suprenne Court opinion even recognizes - at footnote 10 with its
reference to Retail Clerks v. Lion Dry Goods, Inc. , 341 F.2d 715 -

that not all collective bargaining contracts are similar to that in
Vaca and that some, like the relevant provisions in the contract
between the ILWU and the PMA, give the individual employe control
of his grievance.





Appellants offer three claims of contract breach and

each is manifestly without merit. They are: (1) that the standards

under which they were deregistered were not reduced to writing, which

is claimed to violate §22. 1 of the 1961 contract; and (2) that they were

deregistered even though they claimed to have met those standards be-

cause they opposed the union's mechanization agreement; and (3) that

appellants raised a litigable issue in their claim made here that some

of them met the 1963 standards but were nevertheless deregistered.

(1) Appellants claim they were deregis-

tered because they were "chisellers, dues delinquents,

and contract violators' 'j!'v/ and that this was in breach

of the contract because no formal written document,

duly executed, has been produced to set out these

grounds for d e r e g i s t r a t i on .

Appellants' basic contract violations claim is that nothing may be

done in the day -by -day administration of the collective bargaining

agreement unless the parties record their actions in formal minutes or

in some other neat document with signatures affixed. They refer to

§22. 1 of the basic contract document, the grey book, entitled "Pacific

Coast Longshore Agreement" (R. 4), stating that no provision "of this

Agreement" may be amended except by another written document

J7 Mr. Weir's affidavit describes appellees' action against appellants

in these terms (R. 297)





executed by the parties. From this they generalize that nothing may be

done in the continuing administration of the contract unless it is

by written amendment of the grey book, executed by the parties. Such

procedures would stultify collective bargaining. Section 22. 1 of the

Agreement, in no such way frustrates administration of the contract.

The grey book itself specifically recognizes that not every

action taken in supplementing the contract must be done with the

formality of the execution of the basic document. For instance, it

specifically authorizes the sort of action utilized in adopting and

applying the standards the joint committees used in reviewing Class B

men to decide if they should advance to Class A. The basic document

sets out a number of rules and penalties and continues with the

following language:

"17. 85 The rules and penalties provided herein-
above shall be applicable to fully registered longshore-
men and, except where a more stringent rule or penalty
is applicable pursuant to 17.851, to limited registered
longshoremen and to nonregistered longshoremen.

"17.851 More stringent rules and penalties than
those provided hereinabove that are applicable to limited
registered longshoremen or to nonregistered longshore-
men or to both such groups may be adopted or modified by
unanimous action of the Joint Coast Labor Relations Com-
mittee and, subject to the control of such Committee so

exercised, more stringent rules and penalties applicable
to limited registered men or nonregistered men or to both
groups that are provided in existing and future local joint

working, dispatching, and registration rules and procedures
or by mutually agreed practices shall be applicable. "





The nature of this broad power to deregister limited registration (Class B)

longshoremen was made expressly known to the appellants. Thus, in

making his application for Class B status in 1959, such appellant expressly-

agreed that he understood that:

". . . [Rjegistered longshoremen nnay be deregis-
tered and . . . registration may be revoked in accord-
ance with such agreements and such rules now in effect

or hereafter to be agreed upon or adopted by the Asso-
ciation and the Union or their successors or by the Joint

Port Labor Relations Committee. " (R. 4k)

The contractual background as to the adoption and use of

the 1963 standards is ignored by appellants. They assert the

standards are invalid merely because they were not, at some date

in time, set out in a formally executed, written document. The

contract provisions quoted above are to the contrary.

In any event, appellants cannot complain that their records

were judged by those less formally adopted standards. They do not

and cannot make any claim that those standards were not reasonable

ones. Appellants do not say that they were injured by the parties'

failure to reduce the 1963 rules to a formally written document. The

parties to any contract obviously have the right to ratify mutual

agreements made by them; the date on which they ratify them is

utterly insignificant. It is thus clear that appellants' first point raises

no litigable issue and Judge Harris was correct, as a matter of law.





in granting summary judgment to appelles on this point.

(2) The second claim of breach of contract is

that appellants were deregistered because of their

opposition to the union's collective bargaining position

on mechanization and its alleged ignoring of the interest

of the B men. It is claimed that deregistration for these

reasons constituted "discrimination".

There is no provision in the contract, save Section 13, that

prohibits discrimination against longshoremen. A claim of discrimination,

not related to §13, does not charge contract violation. Section 13 is the only

/ It is also to be noted that the 1958 rules, on which appellants rely,

include language that appellants ignore. Thus, the provisions
setting forth the reasons under which limited registration (Class B)
longshoremen may be deregistered or discharged include the follow-
ing (R. 126-127):

"§9. De -registration of Limited Registration
(Class B) Longshoremen.

"(a) A Class B longshoreman may be de-registered
in accordance with the provisions of Section 16(f) of the

Basic Longshore Agreement and, in addition, he may be
de-registered for cause by the Joint Labor Relations Com-
mittee (in accordance with such rules or uniform procedures
as may be established or followed by such Comnnittee ) if the

Committee finds: * * *

"(xi) Or for any other cause; provided that neither
membership or nonmember ship in the union nor activity

or nonactivity for or against the union, shall be a factor

in considering applications for registration or in de -regis-
tration. "





portion of the contract dealing with discrimination.

Appellants have repeatedly disavowed any breach of §13.

However, they do not, because they cannot, point to any other section

of the contract that was breached by "discrimination". Therefore, the

"discrimination" that they say resulted in their deregistration was not

a violation of the contract. Whatever else it may have been, it is not

relevant to a claim of breach of contract.

(3) Appellants now argue that a third claim

of contract breach exists because they purportedly

nn e t the 1963 standards.

Appellants, through argument of counsel, now refer to the

affidavit of Stanley Weir, the only affidavit that any of them submitted,

and point to his conclusionary statennent that he did not fail to meet

The inclusion of the broad language of §13. 1 in the ILWU-PMA
contract was merely part of the joint employer -union policy of

insisting on non -discrimination in the industry. The policy is

not a new one in Local 10 nor in the International Union. Charges
of discrimination for race, for instance, could hardly be made
as to Local 10 in San Francisco where an excess of 60% of the

members are Negroes or are of other minority races.





1/
the 1963 standards for registration as an A man. Counsel cannot, of

course, show that improper deregistration, even if it had occurred, would

have been anything other than a violation of §13.1 of the Agreement, the

section upon which they have repeatedly disclaimed any reliance.

In any event, the record sets forth the precise details of the

failure of appellants to meet these standards. Appendix of PMA brief,

pages 23-26; see also the findings of the Joint Coast Labor Relations

Committee (R. 86-91). These clear factual statements have not been

controverted by appellants in any affidavits. On this second point of

appellants, Judge Harris was also correct in holding, as a matter of

law, that "no breach of contract is or can be pleaded" (R. 501).

'^T It is to be noted that counsel's offer of proof with respect to
inflating the scope of the Weir affidavit is limited to the matter
of discrimination. It in no way relates to any claim of breach
of contract. In the brief it is stated, "Plaintiffs' counsel made
an offer of proof wherein he offered to supply evidence that the
kind of discrimination that was shown againt Mr. Weir, the unfair
representation, could be shown against practically everyone of
the plaintiffs, if not all of thenn." (Opening Brief, page 17). In
the transcript he admits that he has not talked to all of them (R. T.
of the proceeding of August 16, 1965, 3). Their brief asserts
only that this offer served to "corroborate" Weir's affidavit
(Opening Brief, page 18). Parenthetically, the offer of proof is,

of course, of no value to establish a litigable issue.

In any event, the nature of this offer is clear, both in the record
itself (pp. 37-38) and in appellants' opening brief (pp. 17-19).

The brief continues by asserting that there was hostility "concern-
ing the B men" (which the brief in no way suggests did not apply

equally to the 450 who were advanced to Class A registration) and
that this was shown by the contract amendment calling for the payment
of $29,000,000 "for the benefit of the Class A longshoremen" and
by the unequal treatment of B men as compared to A men. It is

also claimed that Mr. Weir was the individual who expressed
opposition to this contract amendment. Clearly none of this raises

any issue of breach of contract as to anyone. He does not raise any
breach of contract after discussing the offer of proof.





4. Appellants also fail to show that

Vaca is applicable because they
assert a classical, routine NLRA
unfair labor practice.

The Vaca opinion spells out an exception to the doctrine of

pre-emption that applies only with respect to claims of a breach of

the duty of fair representation that arise in handling of grievances that

are later the subject matter of a §301 suit. This is the duty that has

historically been enforced by the courts and has only recently been

enforced through unfair labor practice proceedings before the National

Labor Relations Board (17 L. ed 2d at 852-857). We submit that there

is nothing in the record to show that this is the type of unfair labor

practice that appellants assert. Rather the claim is that appellants

were discriminated against because they were the entire group of men

who attacked the union's action in agreeing to the mechanization contract.

This is a classical or traditional unfair labor practice. These allegations

call for exercise of the Board's unique expertise even if, as appellees

deny is the case here, the unfair labor practice in some way prevents

the hearing of a grievance asserting a claim of contract violation.

It is clear from Vaca that the Supreme Court was not

jettisoning the Garmon-Borden-Perko doctrine of pre-emption and

that it was not saying that every time an employe complains of unfair

treatment he can maintain a suit under §301. In Vaca the Court re-

viewed the rationale for pre-emption: the need to avoid conflicting

rules of substantive labor law and the desirability of leaving the develop-

ment of such rules to the agency created by Congress for that purpose.

While it pointed out that there were both statutory and judically- created





exceptions to pre-emption, it said that these exceptions in no way under-

mine the vitality of the pre-ennption rule (17 L. ed 2d 852). It said that

a decision to pre-empt or not to pre-empt must turn on the nature of

the particular interests being asserted and the effect upon the national

labor policy of concurrent judicial and administrative remedies (17 L. ed

2d 852).

The interest in Vaca that was being asserted differs from

the interest asserted here. In Vaca , the interest being asserted was

that the union not refuse to take a grievance to arbitration. For that

particular interest the Court found no compelling reason to apply the

pre-emption doctrine, for the Board had only lately begun to assert

jurisdiction over that interest and, as a result, the Board had no

particular expertise in that area. The interest here asserted is that

the union should not participate in discharge of employes because they

had engaged in anti-union conduct. This is preeminently the type of

interest that the Board has protected for over thirty years against

employer interference and for twenty years against union interference.

The effect on the national labor policy of asserting concurrent juris-

diction in this case would be chaotic.

The Board's reports are replete with cases in which it,

applying its expertise, has developed a uniform body of federal

labor law dealing with discharges of employes for union or anti -union

conduct. This is not an area over which the Board has asserted its

jurisdiction only recently. This Court's records, as well as the records

of other circuit courts and the records of the Supreme Court, are also

replete with judgments enforcing such Board orders. Just last month,





this Court enforced an NLRB order against an ILWU local in Oregon in

which it was charged that the Union had refused to dispatch certain

employes because they had protested against the dispatching procedures.

NLRB V. ILWU Local 12
,

F. 2d , No. 20914, April 18, 1967.

Thus, the premise for the refusal to apply pre-emption in Vaca

is absent here. On the contrary, there is here involved the very test that

y^CB, enunciates for the application of pre-emption: The interest asserted

is clearly protectible by the National Labor Relations Act and has in

fact been protected by the Board for years and years. This interest was,

on the facts of this very case, considered and passed upon adversely to

appellants' contentions by the Board.

5. Subsequent actions by the Supreme
Court after Vaca confirm our positions.

The opinion of the Supreme Court in Vaca must be read

in the perspective of the factual situation there under discussion. Actions

of the Supreme Court since its ruling in Vaca, like the opinion language

quoted above, impel the conclusion that the Court was addressing itself

only to factual situations involving (1) a claim of violation of a collective

bargaining contract subject to litigation in the contract's grievance machinery

plus (2) a claim that a union arbitrarily utilized its control of the grievance

machinery to deny an employe access to it.

In our earlier briefs, appellees discussed at length the case

of Woody V. Sterling Aluminum Products, Inc. , 365 F. 2d 448 (8 Cir. 1966).

Two parts of that case dealt with typical breach of contract claims. The

first part was dismissed on the basis of "deliberate stripping" of any unfair

representation allegation from the pleading in one complaint (453). The

second part was dismissed after a showing by plaintiff Woody' s affidavit
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that he, himself, had failed to act to process the grievances (455). The

opinion indicates (448-455) there was no claim that the failure to exhaust

should have been excused. There was no breach of the duty of fair repre-

sentation by any refusal of the union to proceed with any grievance. The

grievance machinery stopped while Woody was in full control of the grie-

vance procedures.

The third part of that case dealt with the "plaintiffs' charges

of the Union's bad faith in negotiating the collective bargaining agreement

(456). The matters alleged in this part were accordingly held to be outside

§301 jurisdiction and within the exclusive jurisdiction of the Labor Board

(365 F. 2d at 456-457).

On March 14, 1967, after the ruling in Vaca, the Supreme

Court denied certiorari in Woody , U. S. , 18 L. ed 2d 105,

Standing by itself that might not mean too much, but it does not stand

by itself. Two other things happened.

Another petition for certiorari was before the Court at this

time with respect to an Ohio state court decision in Mangus v. A. C. E.

Freight, Inc . , 6 Ohio App. 2d 87, 216 N.E. 2nd 639 (1966). The com-

plaint in that case charged that plaintiff suffered damages because of the

refusal of the union to process his grievance against the employer and

because of the act of the employer in terminating his employment. The

Ohio court, citing Local 100, etc. v. Borden, 373 U.S. 690 (1963) and

International Ass'n. of Bridge, etc. Workers v. Perko, 373 U.S. 701

(1963), dismissed the complaint on pre-emption groimds. On March 27,

1967, two weeks after it denied certiorari in Woody, four weeks after





it had decided Vaca , the Supreme Court granted the petition for certiorari,

vacated the judgment and remanded the case for further consideration in

the light of Vaca v. Sipes (35 U. S. Law Week 3343).

It is significant that in the Ohio case, like Vaca, the claim

was of a breach of the duty of fair representation in a refusal by the

union to process a grievance. Thus, the remand in the Ohio case is

perfectly understandable; it presented a situation like Vaca and the

Court entered a Vaca type order. After this action by the Court, the

petitioner in Woody asked for a rehearing and cited Vaca as the circum-

stances of substantial and controlling effect, as required by the Supreme

Court rules, to justify the granting of a rehearing.

The Woody rehearing petition, in language strongly reminis-

cent of that used on the first page of appellants' reply brief, states:

"Circumstances of substantial and controlling
effect have arisen during the time that the petition for
writ of certiorari herein was pending. The decision
and majority opinion of this Court entered on February
27th, 1967, in the case of Vaca v. Sipes, 87 S. Ct. 903
(1967), thoroughly, favorably and affirmatively answers
every question presented for determination by these
petitioners. The ruling of the Eighth Circuit Court of
Appeals in this case is now in direct conflict with this
Court's opinion in Vaca v. Sipes (supra). "

In the face of this, on April 24, 1967, the Supreme Court denied the

petition for rehearing in the Woody case (35 U. S. Law Week 3377).

The history of these two cases during the nine weeks since Vaca shows

that the exception to applying the doctrine of pre-emption set out in that

opinion has no application to the case at bar. It is equally clear from

this history that the long-standing exhaustion doctrine, discussed in





Maddox, does have application because here, unlike Vaca and Mangus ,

the failure to exhaust was not the result of the union's refusal to process

the grievajice.

Conclusion

We have analyzed the Vaca opinion and holding, as well

as related recent actions of the Supreme Court. We have presented

several independent grounds for sustaining the decision of the district

court, grounds that remain fully supported after Vaca. The failure

to exhaust the grievance machinery cannot be excused. There is no

contract violation. The alleged breach of the duty of fair representa-

tion is a routine, traditional unfair labor practice. This case is a

Woody case, not a Vaca case.

Respectfully submitted,

Richard Ernst

Mary C. Fisher

Dennis Daniels

Norman Leonard

May 4, 1967

San Francisco, California
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I certify that, in connection with the preparation of

this brief, I have examined Rules 18, 19 and 39 of the United States

Court of Appeals for the Ninth Circuit, and that, in my opinion, the

foregoing brief is in full compliance with those rules,

Dennis T. Daniels
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EXHIBIT A

\H THE

SUPREME COURT OF THE UNITED STATES.

OCTOBER TERM, 1966.

No. 946.

JOHN WOODY
and

192 ADDITIONAL PUINTIFFS-APPEUANTS

vs.

STERLING ALUMINUM PRODUCTS, INC.,

and

INTERNATIONAL ASSOCIATION OF MACHINISTS

and

DISTRICT NO. 9, INTERNATIONAL ASSOCIATION

OF MACHINISTS,

and

LOCAL LODGE NO. 41 OF THE INTERNATIONAL

ASSOCIATION OF MACHINISTS

and

LARRY CONNORS. DIRECTING BUSINESS REPRESENTATIVE,

DISTRICT NO. 9, I. A. OF M.,

and

RUSSELL DAVIS, BUSINESS REPRESENTATIVE,

DISTRICT NO. 9, I. A. OF M.,

Defendants-Appellees.

PETITION FOB REHEARING OF ORDER DENYING
PETITION FOR WRIT OF CERTIORARI TO THE
UNITED STATES OOintT OF APPEALS FOR THE

EIGHTH OIROTHT.

The petitioners herein pray this Court to grant a re-

hearing of its order of March 13th, 1967, denying a writ
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of certiorari, 87 S. Ct. 1026 (1967). Petitioners further

pray that a writ of certiorari issue to review the judg-

ment of the Court of Appeals for the Eighth Circuit

as prayed in their petition for certiorari.

REASONS FOR ORANTINO REHEARING AND
ISSUINa THE WRIT.

Circumstances of substantial and controlling effect have

arisen during the time that the petition for writ of cer-

tiorari herein was pending. The decision and majority

opinion of this Court entered on February 27th, 1967,

in the case of Vaca v. Sipes, 87 S. Ct. 903 (1967), thor-

oughly, favorably and affirmatively answers every ques-

tion presented for determination by these petitioners.

The ruling of the Eighth Circuit Court of Appeals in

this case is now in direct conflict with this Court's opin-

ion in Vaca v. Sipes (supra).

This case was cited **CF", in the Vaca v. Sipes opinion

by Justice Fortas "concurring in the result" with the

majority opinion (87 S. Ct. at 921). ^ Petitioners urge

the grant of rehearing in order to bring a determination

of the issues raised herein into conformity with this

Court's mandate in Vaca v. Sipes and thereby restore

uniformity to the federal common law of labor relations.

1 Petitioners have previously suggested simultaneous consid-

eration of this case along with its companion case of Brown,
et al., V. Sterling, etc., cert. den. 87 S. Ct. 1023. The Brown
case was also cited "CF." in the opinion by Justice Fortas in

Vaca V. Sipes, 87 S. Ct. at 922, footnote No. 3. However, the

Brown citation in Vaca v. Sipes has consistently erroneously

designated the Brown certiorari petition as "No. 946, 0. T.

1966". The correct Brown certiorari designation is No. 937,

O. T. 1966. A petition for rehearing in the Brown case is

being filed simultaneously with this petition.
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CONCLUSION.

For the reasons set forth herein and in the petition for

writ of certiorari it is respectfully urged that rehearing

be granted and that, upon such re-hearing, a writ of

certiorari issue to the Court of Appeals for the Eighth

Circuit.

Respectfully submitted,

JEROME J. DUFF,
Counsel for Petitioners.

Certificate of CounseL

I hereby certify that the foregoing petition for rehear-

ing is presented in good faith and not for delay and is

restricted to grounds specified in Rule 58 of the rules of

this Court.

Jerome J. Duff,

Counsel for Petitioners.

Certificate of Service.

State of Missouri,

City of St. Loms.

I, Jerome J. Duff, of counsel for the Petitioners herein

and attorney of record for the Petitioners in the Court

below, depose that on the 6th day of April, 1967, I served

four copies of the foregoing Petition for Rehearing on

the Respondents as required by Rule 33, Paragraph 1,

by personally mailing said copies hereof to Mr. William

Stix, Attorney of Record for Respondent Company, 408
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Pine Street, St. Louis, Missouri 63101, and Messrs. Bart-

ley, Siegel and Bartley, Attorneys for Respondent Unions,

130 South Bemiston Avenue, Clayton, Missouri 63105.

Jerome J. Duff.

Subscribed and sworn to before me at St. Louis, Mis-

souri, on this 6th day of April, 1967.

Notary Public.

My Commission Expires:





EXHIBIT B

'•The joint union-employer committee reviewed the rec-

ords it had as to the longshore work history of the appli-

cants on the basis of the standards set forth in the 1963

Rules. On April 24, 1963, sixteen applicants were found to

have failed to satisfy the standards, and they were removed

from the Class B list and deregistered. On June 17, 1963,

an additional 81 men were found to have failed to satisfy

the standards, and they were also deregistered. Of the

Class B men who applied for fully registered (Class A)

status in 1963, 467 were found to have met the standards

and they were given Class A status (R. 757)."

(PMA Brief, p. 12)

"After the initial individual decisions were made on each

of appellants' applications to advance to Class A status,

each man was ^iven notice and informed that he had an

opportunity to appear before the Joint Port Committee.

Each appellant appearing was told of the-matters in issue

and was permitted to respond (R. 757-758WIe was also told

he could have a further hearing before a sub-committee

of the Joint Port Committee to review the detailed facts on

which the committee had acted in refusing his application

(R. 757-758). In a few cases (none involving appellants)

such hearings before the sub-committee brought to light

errors in the facts in the particular cases and establish^

that the men in question had indeed met the committee's

standards; they were thereupon granted Class A status

(R. 89-90).

'Tn July 1963, when the respective decisions of the port

committee to deregister each of the appellants became final,

each man was informed of his right to file a grievance if

he wished to attack the decision on the ground that there

had been discrimination against him (R. 2). Each of the

appellants herein filed a type-written grievance on July 27,

1963- . •"
. ^ 1^ iA\(PMA Brief, pp. 13-14)





"..^appellees were called upon
during the ensuing period to defend unfair labor practice

charges brought by five Class B men who were deregistered

at the same time as appellants.* During the same period,

hearings were conducted on a large number of unemploy-

ment insurance claims filed by appellants herein and by

others. Such hearings were held on November 6, 1963, and

in 1964 on January 13, 15, 17, 20, February 3, 4, 5, 6, 7,

March 2, 6, 30, 31, and April 1 (R. 198). The breaks in the

hearing were principally due to collateral proceedings insti-

tuted by appellants* attorney (R. 759). The decision on the

claims was not rendered until May 14, 1964 (R. 212).

"The principal issue at the unemployment insurance hear-

ings was not that of whether the man had or had not vio-

lated the standards for Class A registration but, rather,

whether those violations, if any, would disqualify him for

unemployment insurance under the peculiar tests set forth

in the statute. The unemployment insurance issue could not

be determined without a full investigation of the factual

basis for the denial of full registration under the "1963

Rules". These factual questions were vigorously litigated

by appellants' attorney and a full record resulted.

"The transcript of the hearings became available to the

Joint Port Committee in May, 1964 (R. 475) ; it was

incorporated into the record of the conunittee when griev-

ance hearings were conunenced by that committee later

that month (R. 90). The committee also ordered that this

record be summarized in writing and made available to

each of the appellants for assistance in preparing and pre-

senting his case in the grievance-arbitration proceedings,

(R. 91v).
"

'
' 4. The charges to which we refer were filed by the men on July

25, August 5, September 26, and December 2, 1963. After a field

investigation, a complaint was issued by the San Francisco Regional

Pirector on April 2, 1964 (R. 232) .
'

'

(PMA Brief, pp. 14-15)





' 'Further hearings on the grievances were held in October,

1964, after notice, and all appellants were given full oppor-

tunity to present evidence to support, contradict, supple-

ment and explain the summarized evidence and to argue

the issues. The Joint Port Committee thereafter determined

that each of the appellants had failed to meet the standards

for Class A registration. Appellants were given a copy of

the decision and were advised of their rights to appeal

(R. 91a-91c).

"Appellants' attorney addressed communications to the

Joint Coast Committee. These were deemed to be an ap-

peal from the ruling of the Joint Port Conunittee (R. 86).

Counsel for appellants was informed that all men were

invited to present their cases to the Joint Coast Committee

at the designated time and place (R. 87, 91m). One man,

Mr. Love, appeared at the Joint Coast Conunittee hearing.

He was offered, but refused, the assistance of union counsel.

He admitted that he failed to meet the standards to remain

registered and limited his argument to an attack on the

' standards (R. 90-91).

" The Joint Coast Committee, in its decision issued Decem-

ber 18, 1964, found that the registration standards compris-

ing the "1963 Rules" had been applied fairly and uniformly

and without discrimination and that each appellant failed

to meet those standards (R. 86-91). Appellants' attorney

was served with the decision the day it was rendered (R. 83).

The Joint Coast Committee simultaneously gave notice (R.

84-85) to each grievor of his rights under Section 17.4 of the

ILWU-PMA agreement (R. 4, page 69) permitting an ap-

peal to the Coast Arbitrator and a review, by him, of the

facts of the deregistration. The decision and order of the

Joint Coast Committee (R. 86 et seq.) are reproduced as

Appendix B to this brief.

"It is uncontroverted that none of appellants or their at-

torney filed an appeal with the Coast Arbitrator (R. 83).

(PMA Brief, pp. 15-16)





"From the time appellants were

given the opportunity to respond to the summary in Sep-

tember, 1964, to the time of the Joint Coast Committee's

decision on December 18, 1964, only three months were

involved. In view of these facts, the claim of "delay" can-

not now be used as an excuse for the failure to appeal

the decision of the Joint Coast Committee to the arbi-

trator. No case to the contrary is cited. "

(PMA Brief, p. 73)
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APPELLANTS' CLOSING BRIEF

INTRODUCTION

At the close of oral argument, appellees-defendants

(hereinafter "defendants") requested leave to file a

supplemental brief discussing the applicability of the

recent case of Vaca v. Sipes, U.S , 87 S. Ct.

903, 17 L.ed. 2d 842 (1967) to the case at bar. Leave

was granted by the court and appellants-plaintiffs

(hereinafter "plaintiffs") were granted 20 days in

which to respond.

Defendants' Supplemental Brief fails in its entirety

to meet the issues in this case. In their original briefs,

defendants stated and discussed the facts almost



as though the Weir affidavit did not exist, and as if

the findings of the California Unemployment Com-

pensation Appeals Board and NLRB Trial Examiner

(which corroborate many of the statements in the

Weir affidavit) were not part of the record. In dis-

cussing the Vaca case, defendants have now com-

pounded this major shortcoming of their original

briefs by twisting the clear language of Vaca in such

a manner as to make it appear that Vaca merely

affirmed what they have urged all along in this pro-

ceeding, instead of being diametrically opposed to all

of their arguments. Once again, they have attempted

to obscure the issues in order to cover up the grave

injustices which were carried out against plaintiffs.

Defendants have sought to attach significance to

the granting or denial of certiorari by the Supreme

Court in other cases and to briefs filed by attorneys

for other parties in other cases. We shall not dignify

this portion of defendants' contentions by speculating

as to the reasons why the Supreme Court in its in-

herent wisdom chose not to review other cases. De-

fendants' reliance upon a brief filed by aji attorney

in support of their argument that the federal courts

are without jurisdiction to adjudicate this case is un-

worthy of comment.

We shall attempt to deal, as simimarily as possible,

with the issues of this case which have been settled

by Vaca v. Sipes. Where necessary, we shall also

point out the manner in which defendants have

changed their position in their endeavor to avoid the

impact of the Vaca opinion.



I. JURISDICTION OVER THE FAIR REPRESENTATION CLAIMS.

The first two causes of action of the complaint are

based upon the union's duty to fairly represent plain-

tiffs as their statutory collective bargaining represen-

tative and the employer's acquiescence in this wrong-

ful conduct. Plaintiifs rely upon the rule of Steele v.

Louisville <ft N.R. Co., 323 U.S. 192 (1944).

Defendants urged in their original briefs that the

conduct complained of by plaintiffs were arguably un-

fair labor practices within the exclusive jurisdiction

of the National Labor Relations Board. Other than

asserting the general rule of pre-emption set out by

the Garmon rule (Scm Diego Building Trades Council

V. Garmon, 359 U.S. 236, 1959), defendants relied

upon the specific authority of Miranda Fusl Co., 140

N.L.R.B. 181, which held that it is an unfair labor

practice to discharge an employee, or otherwise dis-

criminate against him, on the basis of irrelevant, in-

vidious, or unfair considerations. (Union Brief, p. 15;

P.M.A. Brief, pp. 39-40.) The briefs of defendants

omitted any mention of the fact that the Second Cir-

cuit refused to enforce Miranda. 326 F.2d 172. The

Supplemental Brief filed jointly b}^ defendants con-

tinues to argue that the alleged wrongful conduct are

nothing but unfair labor practices within the exclu-

sive jurisdiction of the Board, despite the recent Su-

preme Coui-t case of Vaca v. Sipes, U.S
,

87 S. Ct. 903, 17 L.ed. 2d 842 (1967). Defendants no

longer make reference to Miranda.

Prior to Vaca v. Sipes, there was a great deal of

confusion as to the enforceability of 3Iiranda. The



doctrine had been rejected by two members of the

Board: Chairman McCulloch, and Member Fanning.

The Second Circuit decision became final, and there-

fore the doctrine was no longer binding in New York,

Connecticut, and Vermont. The Board, however, re-

fused to be sw^ayed by the Second Circuit's opinion

denying enforcement:

''With due deference to the circuit court's opin-

ion, we adhere to our previous decision until such

time as the Supreme Court of the United States

rules otherwise." Local 1367, Int'l Longshore-

men's Association, 148 N.L.R.B. 897, 898, fn. 7.

On November 9, 1966 (after the complaint in the

case at bar was dismissed and pending appeal to this

court), the Fifth Circuit decided Local No. 12, United

RiMer, C, L. & P. Wkrs v. NLBB, 368 F.2d 12.

The court declined to concur with the reasoning of

the Second Circuit and held that breach of the duty

of fair representation constituted an unfair labor

practice imder section 8(b) (1) (A) of the Act, 29

U.S.C.A. §158 (b) (1) (A), 368 F.2d 19-24. The coui^

recogTiized that where there was a breach of contract

as w^ell as breach of the duty of fair representation,

the employee could iuA^oke either the primary juiis-

diction of the Board or proceed in the courts. Id. at

22. The Fifth Circuit also enforced a similar order

in a companion case, NLBB v. Local 1367, Interna-

tional Longshoremen's Association, AFL-CIO, 368

F.2d 1010, despite the reservations of Judge Choate,

who believed that the prefereable procedure would be

to permit individuals to file suit to adjust their

grievances.



The uncei-tainty as to the proper forum faced by

plaintiffs in the case at bench is too clear to require

extensive discussion. The only circuits to have occa-

sion to rule on the Miranda doctrine have reached

opposite conclusions. At the time of the deregistrations

and filing of the case at bar only the Second Circuit's

opinion denying enforcement was in effect. Yet de-

fendants' contention is that plaintiffs and others sim-

ilarly situated should be given the often impossible

task of guessing which forum is the proper one. It is

obvious that to leave them so aggrieved might well re-

sult in just claims g-oing unresolved.

Plaintiffs did go to the Board as a matter of pre-

caution on May 17, 1965, within six months of their

attempt to exhaust the internal grievance machinery

of the contract. The Acting Regional Director and

the General Counsel of the Board held that plaintiffs

were barred by the six month statute of limitations

under §10 (b), for more than six months had expired

since the deregistrations by the Port Committee on

Jime 17, 1963. Although the plaintiffs filed their

charges with the Board within six months of the

affirmance of their deregistrations by the Coast Com-

mittee, the Greneral Counsel ruled that the Board had

no statutory authority to extend the statute of limi-

tations. (R. 499.) In other words, by attempting to

exhaust the contractual grievance machinery as de-

fendants contend they were required to do, plaintiffs

were effectively barred from obtaining relief from the

Board (assuming such relief was available).



Exclusive jurisdiction iii the Board to adjudicate

''fair representation" cases (if such exclusive juris-

diction ever in fact existed) was specifically rejected

by the Supreme Court in Vaca v. Sipes, supra.

''With the NLRB's adoption of Miranda Fuel,

petitioners argaie, the broad pre-emption doctrine

defined in San Diego Building Trades Council v.

Garmon, 359 U.S. 236, becomes applicable. For

the reasons which follow, tve reject this argu-

ment/' 87 S. Ct. 909, 17 L.ed. 2d 850. [Emphasis

added.]

The Vaca opinion is broad and far reaching, and

does not have the restricted application ui-ged by de-

fendants. The Court recognized that a Union, as ex-

clusive bargaining representative, has a statutory duty

to fairly represent all employees in the bargaining

miit mider both the Railway Labor Act and the

NLRA. 87 S. Ct. 909-10, 17 L.ed. 2d 850. The court

also recognized that the fair representation suits often

require review of substantive positions taken and pol-

icies pui'sued by a union in its negotiation of a collec-

tive bargaining agreement and its handling of the

grievance machinery. The latter are matters not nor-

mally within the Board's mifair labor practice juris-

diction, and the court questioned whether or not the

Board bmig's substantially greater expertise to bear

on these problems than do the comets, for the courts

have been engaged in this type of review since the

decision of Steele v. Louisville <& Nashville R. Co. in

1944. The Board decided Miranda in 1962, although

§8(b) of the Act was enacted in 1947. 87 S. Ct.



910-12, 17 L.ed. 2d 850-53. Therefore, concluded the

Court, there was no reason to assume that Congress

intended to oust the courts of their traditional juris-

diction to curb arbitrary conduct by the individual

employee's statutory representative by enacting §8(b)

in 1947. 87 S. Ct. 913, 17 L.ed. 2d 853.

^'A primary justification for the pre-em]>tion doc-

trine—the need to avoid conflicting rules of sub-

stantive law in the labor relations area and the

desirability of leaving the development of such

rules to the administrative agency created by
Congi-ess for that purpose—is not applicable to

cases involving alleged breaches of the union duty
of fair representation." 87 S. Ct. 912, 17 L.ed. 2d
852.

The language of the Coui-t thus specifically rejects

the reasons advanced by defendants in their original

briefs for exclusive jurisdiction in the Board mider

the Gannon rule. (L^nion Brief, p. 12; PMA Brief,

pp. 50-51.) We note that defendants now belatedly

acknowledge that fair representation suits have his-

torically been enforced by the courts and have only

recently been enforced by the Board. (Defendants'

Supplemental Brief, p. 21.) Defendants persist, how-

ever, in asserting that the instant case is one wathin

the exclusive jurisdiction of the Board for reasons

which are enigmatic.^

lAs we understand defendants, they contend that the sole

exception to exclusive NLRB jurisdiction under the Gannon rule
is an action for breach of contract under §301. But the exceptions
to Gannon are neither technical nor narrow. Aside from the fair

representation cases, we note that even prior to Vaca v. Sipes,
pre-exemption under the Gannon rule did not make NLRB juris-



The logic of Steele v. Louisville d- N. R. Co. arising

under the Railway Labor Act, makes it clear that it

applied equally to the L.M.R.A., for the duty was

based upon the Union's statutory status as exclusive

bargaining representative of all employees in the unit,

be they Negroes as in Steele or Class "B" longshore-

men as in the case at bar.^ It is significant that when

Ford Motor Co. v. Huffman, 345 U.S. 333 (1953) was

argued in the Supreme Court, the NLRB filed a mem-

orandum taking the position that the right to equal

representation was not an imfair labor practice. It

said that in view of the absence of affirmative legisla-

tive history, such an unfair labor practice could not

be foimd implicit in §7 of the Act. Sovern, The Ncu-

tioncil Labor Relations Act and Racial Discrimination,

62 Colum. L. Rev. 563, 591, note 107 (1962). Appar-

ently defendants believe that the Board's change of

position in 1962 by adopting Miranda ousted the

courts of jurisdiction. Vaca v. Sipes effectively dis-

poses of this contention.

n. BREACH OF CONTRACT.

As we understand their Supplemental Brief, de-

fendants argue that Vaca was concerned in part with

a breach of the collective bargaining agi^eement; a

diction exchisive as potential or arguable imfair labor practices

actions based upon libel, violence, wrongful expulsion from union

membership, and mass picketing. Vaca v. Sipes, 87 S. Ct. 911.

2Here, also, defendants attempt to obscure the facts by refer-

ring to the Union's good record on "racial" discrimination which

is not involved in this case.



claim of breach of contract is essential to sustain

jurisdiction; plaintiffs have not alleged breach of con-

tract; therefore, Vaca does not permit the federal

coiu'ts to adjudicate this case. Defendants have ap-

parently misread Vaca and completely omitted to read

the record in this case.

It is significant that defendants have not referred

us to any specific language in the Vaca opinion which

ties jurisdiction over a fair representation case to a

contract violation. Indeed, the Court discussed the fair

representation cases and denied the theory of exclu-

sive NLRB jurisdiction separate and apart from con-

siderations of contract. What the Court said with re-

gard to any interrelation between the fair represen-

tation and contract cases was that one of the practical

considerations which foreclose pre-emption of the

former is that there is an intricate relationship be-

tween the duty of fair representation and the enforce-

ment of collective bargaining agreements.

"For the fact is that the question of whether a

union has breached its duty of fair representation

will in many cases be a critical issue in a suit

mider LMRA §301 charging an employer with a

breach of contract." 87 S. Ct. 913, 17 L. ed. 2d 854

(Emphasis added.)

There is nothing in the opinion which holds that a

connection between these questions is mandatory.

Vaca discussed all the fair representation cases that

have been cited by the parties in the case at bar and

rejected defendants' contentions of pre-exemption by

the Board.
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Defendants continue to ar^ie, contrary to the

record, that plaintiffs have not alleged a breach of

contract. Plaintiffs have alleged that they were dis-

charged from their employment without cause, that

the pui'ported justifications for the deregistrations

(the "1963 Rules") were invalid, and have denied that

they were guilty of the violations in any event. The

various contract violations are spelled out in our Re-

ply Brief, pp. 3-4, and in our Opening Brief, pp.

68-69.

Defendants apparently concede that the "1963

Rules" pursuant to which plaintiffs were deregistered,

were never reduced to writing in ^dolation of §22.1 of

the contract. They attempt to justify this shortcom-

ing (Supplemental Brief, p. 16) by referring this

court to §17.851 which pro^ddes that more stringent

rules and penalties are applicable to limited registered

longshoremen (the "B" men) and that mutually

agreed practices shall be applicable. There is nothing

in §17 which states that modifications and amend-

ments need not be in ^^^iting (although it is signifi-

cant that defendants in their affidavits have referred

to the "1963 Rules" as though they were quoting from

a formal written dociunent [R. 91 W.]). The

location at the end of the contract of §22.1, specifically

requiring all modifications to be in writing, would cer-

tainly apply to the "mutually agreed practices" of

§17.851. If there was a practice which evolved over

the years for modifying the contract for purposes

other than the deregistration of plaintiffs, defendants

failed to make such a showing in the district court.
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We cannot refrain from commenting upon defend-

ants' argmnent that §17.851 permits them to apply

''more stringent rules and penalties" to ''B" men by

''mutually agreed practices" without necessity of ex-

ecuting a written modification of the basic contract

(and applying "mutually agreed practices" ex post

facto without prior notice or specification of miscon-

duct as in the case at bench). Such a blanket asser-

tion of uncontrolled discretion by defendants forms

the very basis of this litigation. We do not believe

that Congress intended to confer plenary power upon

a statutory bargaining agent at the expense of a

minority of the bargaining unit. Cf. Steele v. Lotiis-

ville & N. R. Co., 323 U.S. 192, 199 (1944). The utter

disregard for the well being of the minority by a

party operating under the mandate of Congress de-

mands the invocation of constitutional condemnation.

Id. at 208, concurring opinion of Justice Murphy.

ni. EXHAUSTION OF CONTRACTUAL REMEDIES.

In discussing Vaca on the exhaustion question, de-

fendants have also drawn erroneous conclusions. Vaca

acknowledges that the rule requiring exhaustion of

contractual remedies applies to actions for breach

of contract, 87 S. Ct. 913, 17 L. ed. 2d 854, but makes

no mention of this requirement in the fair representa-

tion cases where the employer condones the union's

discrimination and accepts its benefits. Under Vaca,

the only relevancy of the miion's imfair representa-

tion to the exhaustion issue is where the employer has
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committed a wrongful discharge in breach of the

agreement and the breach could be remedied through

the grievance process if it were not for the union's

breach of its duty of fair representation by not

processing the grievance. The case at bench is more

complex, for plaintiffs allege that the discharges or

deregistrations themselves were the result of the

imion's breach of its statutory duty, as well as being

contrary to the specific terms of the contract. In ad-

dition, the Weir affidavit makes clear that the imion

did not fairly represent plaintiffs before the Port

Committee but, to the contrary, the miion representa-

tives acted as the moving parties to deregister plain-

tiffs.

Due to the failure of plaintiffs to completely ex-

haust their contractual grievance procedure by pre-

senting their claims to the arbitrator, defendants

argue that the court below was correct in dismissing

the complaint. They acknowledge that Vaca excuses

the exhaustion requirement where the union has ab-

solute control of the grievance machinery and has

used that control to prevent the processing of the

grievance. (Supplemental Brief, p. 13.) Although

such were the particular facts in Vaca, there is noth-

ing in the opinion requiring such a showing to excuse

exhaustion. The court adopted a flexible rule where

the contractual remedies have been devised and are

often controlled by the union and the employer (as in

the case at bench) and recognized that they may well

prove imsatisfactory or unworkable for the indi^ddual

grievant. 87 S. Ct. 914, 17 L. ed. 2d 854. In the case



13

at bencli, with the failure of defendants to provide a

particiilarization of charges, to permit a fair hearing

before the Port Committee, accompanied by excessive

delays in processing the grievances, we submit that

the contractual remedies were unsatisfactory and un-

workable. See the simimary of the deregistration and

grievance process at pp. 10-17 of our opening brief.

A. Plaintiffs Were Excused from Exhausting Their Contractual

Remedies Because of the Excessive Delay in Processing

Their Grievances.

We have dealt extensively with the reasons that

plaintiffs were not required to go to the Coast Arbi-

trator. (Opening Brief, pp. 70-87, Reply Brief, pp.

12-13.) We are reluctant to extend our discussion of

this issue, but we are compelled to set the record

straight as to the delay of defendants in processing

plaintiffs' gTievances. We do so only because defend-

ants have sought to disregard the record in order to

show their ''good faith".

On Jime 17, 1963, plaintiffs were deregistered. On
July 23, 1963, the deregistrations were affirmed by the

Port Committee. On July 27, 1963, plaintiffs appealed

their deregistrations to the Coast Committee. On
April 14, 1964, the present litigation w^as commenced

in the district court. On or about December 18, 1964,

plaintiffs were notified that the Coast Committee had

affirmed their deregistrations.

Despite the fact that plaintiffs waited 8% months

from the time they appealed their deregistrations

imtil filing their action in the district court, defend-

ants argue that plaintiffs should have waited longer
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before going to court. It should be noted that the

decision of the Coast Committee was made known

eighteen months after the deregistrations in June,

1963.

The Act contains no statute of limitations for the

exhaustion of any contractual remedies, and a reason-

able standard should be applied by the courts. In a

related statute, Congress found that a workingman

should not be required to wait more than four months

to resolve his grievance before going to court. 29

U.S.C.A. §411 (a) (4). Time is of the essence in these

cases, for the possibility is always present that the

luiion and employer will try to delay convening the

grievance machinery in order to frustrate the com-

plaining party.

But the possibility for such abuse was never more

evident than in the case at bar. Defendants attempt

to justify their delay as being ''obviously necessary

and reasonable" in order "to develop an adequate and

reasonable record with regard to these grievances".

(Supplemental Brief, p. 11.) But when defendants

moved to dismiss the Complaint in the court below,

one of the grounds advanced was that the claim was

barred by laches and by the statute of limitations,

§10(b) of the Act, 29 USCA §160(b), because more

than six months had passed since the deregistrations

in June, 1963, and the filing of the action. (R. 104-05.)

Defendants have apparently manipulated the oper-

ation of the grievance machinery by delaying plain-

tiffs so that they will be barred from seeking an im-

partial adjudication in the courts. Defendants have
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abandoned their contention that the "statute of limi-

tations" operates as a bar in this court. By reason of

their conduct, they should be estopped from invoking

the arbitration provisions of the contract in defense

of this action, if in fact such provisions apply.

CONCLUSION

Vaca V. Sipes makes it crystal clear that the district

court had jurisdiction to hear the case at bar, and a

reversal of this case is justified.

Dated, San Francisco, California,

May 25, 1967.

Respectfully submitted,

Irving A. Thau,

Francis Heisler,

Arthur Brunwasser,

By Arthur Brunwasser,

Attorneys for Appellants.

Certificate of Counsel

I certify that, in connection with the preparation

of this brief, I have examined Rules 18, 19 and 39 of

the United States Court of Appeals for the Ninth

Circuit, and that, in my opinion, the foregoing brief

is in full compliance with those rules.

Arthur Brunwasser.
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To the Honorable Walter L. Pope, Frederick G. Hamley and

Charles M. Merrill, Judges of the United States Court of

Appeals for the Ninth Circuit.

Appellee Pacific Maritime Association respectfully petitions the

Court to reconsider its decision and supporting opinion dated

August 28, 1967, to call for further written and oral argument on

issues involved, and to request the Chief Judge to convene the

Court en banc for purposes of the requested rehearing.

We believe that the panel has issued an opinion without having

had a sufficient opportunity to consider and weigh issues of funda-

mental significance "as there evolves in this field of labor-manage-

ment relations that body of federal common law of which Lincoln

Mills spoke". ^ The opinion suggests that this common law includes

propositions that would do grave and extensive harm to the collec-

tive bargaining process and that would open the courts to an un-

toward mass of litigation. The major issues in such invited litigation

should be left to the private law and tribunals of industry-union

contracts, thus permitting them to be decided in accordance with

the labor relations policy of the United States that the run of the

mill employer-employe problems shall be resolved through the

collective bargaining process. Other issues invited into the courts,

as to discharges for anti-union activity, should continue to be

resolved only through the Labor Board's process. If the federal

courts were opened, as this Court's opinion opens them, it would

burden them with matters that are of such a character and number

as to preclude their resolution through the existing judicial system.

We submit that on rehearing, after considering further oral and

written argument, the Court will conclude that its August 28

decision is unwarranted and the Court will set down principles of

this common law that will positively contribute to the effectiveness

of the courts in their usual areas, to the effectiveness of the collec-

tive bargaining process as a significant element of the economy of

the nation, and to the utilization of the Labor Board in its tradi-

tional area of expertise.

We recognize that grave burdens are placed on an appellate

court in considering the complex issues here presented. This is

1. Doird Box Co. v. Courtney, 368 U.S. 502, 514 (1962) referring to

Textile Workers Union v. Lincoln Mills, 353 U.S. 448, 456-457 (1957).
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particularly true where, as here, they come up on appeal from a

summary judgment entered prior to answer, admissions, deposi-

tions, discovery, pre-trial and other procedures for clarifying the

legal issues and more precisely and accurately stating the facts that

are not open to dispute and are critical to a decision of the case.

However, if the August 28 opinion is permitted to stand, a more

onerous and socially unjustifiable burden is placed on the parties,

the collective bargaining process and the lower courts. We believe

that the district court correctly concluded that the liit>'-odd plain-

tiffs were lawfully terminated, that it would be against the interests

of the many individuals for them to spend time and money in

further steps in a hopeless case, and that neither the courts nor

the defendants should be required to go further into a morass of

pleading, discovery and pre-trial procedures that would serve

only to clarify that there was no violation of the collective

bargaining contract.

Undisputed facfs show fhat fhe appellants ore attacking discharges

for cause that were permitted by the collective bargaining

contract.

We submit that, with the one exception stated in the second para-

graph hereof, the federal common law of labor relations does not

authorize the courts to determine whether employes were in fact

discharged for cause if the cause is a basis for discharge under tlie

collective bargaining contract. Here, the decisions of the joint com-

mittee discharging each appellant for one or more of certain

reasons - cheating ("chiseling") in the work assignment process

to get an unfair portion of the available work, undue absenteeism

from work, excessive delays in paying bills for use of the dispatch

hall, intoxication and pilferage - are under attack. As we show

below, these reasons were proper grounds for discharging long-

shoremen under contract terms not questioned in this case. Here,

the governing rule is the ordinary rule that decisions of the

grievance committee having jurisdiction shall govern.

The joint labor relations committee, which discharged the

appellants and heard the attacks on these actions and affirmed

them, is analogous to many government agencies - and also to

private organizations such as unions or otlier associations - in its

multiplicity of functions. It has the legislative function of deter-
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mining policy in agreeing upon the formal and informal rules,

practices and other guides necessary to supplement the generalities

or constitution-type rules set out in the basic contract document,

in filling in the interstices in that document, and in otherwise reach-

ing policy decisions in matters not of such magnitude or foresee-

ability as to have been resolved in the basic negotiation process.

This joint committee also has the executive function of directing

the operations of the halls for dispatching longshoremen to their

daily work assignments, of selecting and discharging the long-

shoremen using the hall, and of making related policy decisions

of an executive character. It has the administrative function of

making the basic contract and the supporting rules, practices and

other supplementary guides an effective machinery for governing

the employer-employe relationship and resolving both the routine

disputes as to contract meaning and the day-by-day issues that make

the basic collective bargaining process a living, continuing activity

throughout the contract period. Finally, the joint committee has

the judicial function of deciding the merits of claims raised by

individuals that they have been denied some substantive right

under the contract (as that requiring a certain rate of pay) or

some procedural protection (as that against certain types of

discrimination) and of adjudicating such claims even where it is

claimed that it, rather than an employer or union, has denied

such a right or protection.

The governmentally imposed limitation on the power of this

multi-function agency is that set out in Humphrey v. Moore, 375

U.S. 335 (1964), and Vaca v. Sipes, 386 U.S. 171, 17 L.ed 2d 842

(1967). The labor relations committee cannot perpetrate a con-

tract violation in its administrative function (Humphrey) or its

adjudicative function (Vaca) through the union's breach of the

duty of fair representation. Invidious or hostile discrimination

that causes a contract violation is actionable. Otherwise the griev-

ance machinery decision is "final and binding upon the parties,

just as the contract says it is".^

The Court's holding that failure to exhaust the grievance-

arbitration procedure is not fatal to appellants' case is based on

the proposition that "the action of the Joint Coast Labor Rela-

2. H//mphrey v. Moore, 375 U.S. 335, 351 (1964) citing Drivers

Union v. Wss & Co., ^12 U.S. 517 (1963).
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tions Committee [of December 18, 1964 (R. 84-91)] would be

final according to the contract" if appellants could establish their

argument that they were claiming only something other than § 13

discrimination (printed op. p. 10). The Court should now take

the next step in deciding that if this argument were established,

the courts would be obliged to accept that action as final in this

proceeding. The Supreme Court opinions cited establish that the

failure and inability of plaintiffs to show invidious or hostile dis-

crimination precludes judicial review of the decision that the con-

tract says is final and binding.^

The opinion is contrary fo established law.

The August 28 opinion overrules earlier decisions requiring that

such invidious or hostile discrimination be pleaded and shown in

some detail. Hardcastle v. Western Greyhound Lines, 303 F.2d

182 (9 Cir. 1962), so holds. The instant opinion is based on the

proposition that there might be some discrimination. Not even is

there an indication that it must be of such a hostile or invidious

nature; much less is there any requirement that the factual nature

of it be set forth. If the federal common law is to be changed so

as to make such precision unnecessary, the question should be

reheard in detail, and en banc, before such a far-reaching decision

is entered overruling the cited Supreme Court and Ninth Circuit

opinions.

3. It would seem that the August 28 opinion confuses the distinction

between discrimination and discharge. When an employer or a labor rela-

tions committee determines that certain persons should be discharged and

certain other persons should not be discharged, there is an act of discrimi-

nation in making this decision. Thus there was discrimination in the action

of selecting 97 longshoremen for discharge while advancing in registration

the 450 or so remaining from the original group of 750 Class "B" long-

shoremen registered in 1958. The mere discrimination of treating some men
one way and others another way is, however, insufficient to establish a basis

for judicial intervention unless the courts are going to decide the merits of

every discharge. The action of discriminating between the persons selected

for discharge and those not selected for discharge is open for judicial

consideration only if the motivation for the action was invidious or hostile

within the meaning of these terms, which has developed in the many
opinions from Steele v. Louisville & Nashville R.R. Co., 323 U.S. 192

(1944) through Vaca v. Sipes, 386 U.S. 171, 17 L.ed. 2d 842 (1967).

Initially this meant racial discrimination. There have been indications that

it may include other types of invidious discrimination but the cases do not

define what falls within this area. It is clear, however, that a motivation

that is highly unacceptable to society is necessary in order to justify judicial

intervention in discrimination in discharging employees.
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The Court's conclusion will greatly disturb the collective bar-

gaining process if it stands. That process exists to provide speedy,

final disposition of employment-related issues through recognition

of the extraordinary character of the union's status as the employes'

exclusive representative for collective bargaining purposes."* This

function cannot be fulfilled unless grievance machinery decisions

as to the facts and the contract meaning are open to judicial re-

view only in rare cases v/here Steele type discrimination is properly

before the court. Such discrimination needs to be alleged in the

pleadings, where a demand therefor is made; it needs to be spelled

out in some precise detail in some way, as in factual affidavits,

where the issue as to such discrimination is critical in summary

judgment proceedings; it needs to be clear in the findings after

full trial. Only if those attacking the collective bargaining process

are required to bear such burdens of pleading, discovery and proof,

can the courts perform their function of protecting the process it-

self. The courts cannot take on the task of hearing the merits of

every discharge of a person who imagines himself to be, or even

actually is, an anti-Establishment union member. The courts should

see only that the tribunals with jurisdiction do not abuse it by

violating the contract through invidious or hostile discrimination.

For the reasons above-stated and for the reasons expressed in

the petition of appellees International Longshoremen's and Ware-

housemen's Union, et al., we request the Court to grant a rehearing.

Dated: September 27, 1967.

Respectfully submitted,

Richard Ernst
Mary C. Fisher

Dennis T. Daniels

Attorneys for appellee

Pacific Maritime Association

4. For example the employer is obligated under the Act to deal exclu-

sively with the union and may not deal directly with employes themselves.

Medo Photo Supply Corp. v. N.L.R.B., 321 U.S. 679, 684 (1943). Fur-

thermore: "The Act imposes no obligation upon a bargaining agent to

obtain employee ratification of a contract it negotiates in their behalf."

North County Motors, Ltd., 146 NLRB 671, 674 (1964). Cf. N.L.R.B.

V. Wooster Division of Borg Warner Corporation, 356 U.S. 342 (1958);
Houchens Market of Elizabethtown, Inc., 155 NLRB 729 (1965).
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Appellees International Longshoremen's and Ware-
housemen's Union, et al., respectfully petition the Court
to reconsider and amend its decision of August 28, 1967.

I. We believe that the Court erroneously has con-

cluded that the trial Court can set aside the discharges

of the appellants if the trial Court determines that it

would be inequitable for them to be discharged and that

some type of ''discrimination" by the union was involved

in the decision to discharge them. Aj^pellants have urged,

to the contrary, that the Court has no authority under

§ 301, or any other basis of federal jurisdiction, to set

aside the discharges unless it be found that the decisions

to discharge violated specific contract terms, as dis-

tinguished from an erroneous deciding of factual ques-

tions in applying contract terms, and that this contract

violation was the result of hostile and invidious discrimi-

nation. We submit that the record before the Courts

show that there is, at most, a finding of fact by the

joint labor relations committee that is under attack.

Appellants were employed as longshoremen under rules

adopted by the joint labor relations committee to imple-

ment the basic contract provisions authorizing more

stringent rules as to Class ''B" longshoremen. These

implementing rules specifically provided that a limited

registration longshoreman could be discharged "for any

cause" except a cause prohibited by <§ 13 of the contract.

These 1958 rules are not challenged. Appellants have

negatived any claim that there was a discharge pursuant

to § 13, and the Court's opinion clearly indicates that any

claims of § 13 issues are not to be considered in tliis pro-

ceeding. Therefore, the decisions to deregister cannot be

set aside as being contract violations if the discharges

effected by the Joint Labor Relations Committee were

"for any cause".

The affidavits presented, while they do not go to the

factual issues as to whether or not the Joint Labor Re-

lations Committee was correct in the decisions it made as

to the facts of cause, do establish that the decision upheld

discharges for cause. Appellants ask the Court to decide



there was error in the findings of fact as to cause made
by the Joint Labor Kelations Committee. Vaca holds that

the Courts will not reverse simj)ly because they, or the

jury, would decide the fact issues differently than the

grievance committees decided them.

We further assert that the Court erroneously con-

cluded that any "discrimination" is sufficient to justify

judicial intervention. By the actions of appellants in dis-

claiming any discrimination of the type that is prohibited

by § 13, the range of potential discrimination is circum-

scribed to a minuscule area. Appellants in no way specify

or define the nature of the claun of discrimination that

they make, other than to the claim that the appellants

are not permitted to be heard in advance of the rule-

making action in determining what would be the stand-

ards applied to selecting them for retention or deletion

from the longshore registration list and to claim routine

unfair labor practices under the National Labor Relations

Act. We submit that the Court was, under the opinions

of the Supreme Court, obliged to sustain the summary
judgment in the absence of more precise specification of

the discrimination relied upon to show it to be ''in-

vidious or hostile" and in the absence of a detailed con-

sideration and decision by this Court that the specified

type of discrimination is "invidious and hostile" dis-

crimination within the Supreme Court rulings in Vaca

V. Sipes and Humphrey v. Moore.

There is no merit in the suggestion that there was "in-

vidious or hostile" discrunination sunply because the

union did not hold hearings at which the Class "B " long-

shoremen could appear before it reached a decision with

the employer members of the Labor Relations Committee

to follow the standards that were used. Unions under

the National Labor Relations Act have an exclusive

agency power of a unique nature, one in which the union

can make decisions of this type without going through

any procedures of notice of hearing to persons it rep-

resents before reaching a decision. The collective bar-

gaining process could not function if these formalities



were established as requirements for decision-making in

determining rules and standards of contract administra-
tion or negotiation.

The Court also appears to hold that discrimination that
is in violation of the usual provisions of the National
Labor Eelations Act that have been enforced for many
years, in distinction to the new limitations on union ac-

tivity arising out of the Court-made "statutory duty of

fair representation", can be a basis for its decision. The
nature of discrimination that can justify a Vaca v. Sipes

type decision is of an entirely different type, a type not

within the ordinary expertise of the Labor Board.

The opinion of the Court should be clarified in regard

to what is the type of discrimination it feels has been

raised here and that could be a basis below for a decision

to set aside the deregistrations. The question of what
type of discrimination opens the door to Court litigation

of labor relations issues is an imjDortant and significant

issue in the development of the law of labor relations.

The nature of discrimination that can be a basis for such

action in the eyes of this Court should be set forth in the

opinion so that there is a clear basis for presenting

issues to the United States Supreme Court on petition

for certiorari should the Court feel that it has correctly

determined the law on this subject.

II. We ask that the Court's opinion be amended to

state more clearly that it is not making findings as to

fact, or reaching conclusions as to the meaning of the

contract, that are binding during further hearings in this

case. True, the opinion as a whole indicates that the

Court is setting aside a summary judgment and is doing

so on the basis of what the ap^jellants might be able to

establish. The opinion indicates the Court is not acting

on the basis of what will be the proper findings of fact

and what will be the entirety of the contract provisions

and terms that will be before the lower Court. However,

at least one j)aragrai)h could be read differently.

The paragraph on pages 6 and 7 of the printed opinion

dealing with "the so-called new rules" might be claimed



to imply that the Court is making a conclusive decision

that these rules do not authorize the deregistration of

any longshoreman and that these rules are invalid under

the basic contract. This paragraj)!!, of course, is based

on a record in which aj^pellants' affidavits must be taken

as true, and they were assmned to be true in apj)ellees'

argmnents before this Court. The record was one in

which there was no evidence, much less findings on con-

flicting evidence, as to what was the actual form of the

standards (wliich appellants label the "1963 rules") or

the circumstances of their adoption. In fact, at page 11

of the printed opinion, this Court states that there is "an
unsatisfactory record of alleged changes in rules". The

paragrajoh on pages 6 and 7 and the succeeding para-

graph assert that these standards (the "1963 rules")

did not relate to deregistration; however, an affidavit (R.

756) states, "It was also agreed that persons then on the

limited (Class "B") registration list were not found to

be qualified and eligible for advancement to the full

(Class "A") registration list [under these standards]

would be deregistered and discharged from emplo>^nent.

"

Specifically we ask that the paragraph on pages 6 and 7

be amended to state that this court is not deciding, in re-

versing the summary judgment, that the present record

would permit the trial Court to decide that the rules were

not validly adopted.

III. The Court's opinion should sunilarly be modified

in the statement (p. 2) that Class B longshoremen "were

not eligible to membersliip in Local No. 10". There is no

such suggestion in the collective bargaining contract. No
issue of fact was raised on tliis point. Simply, the ques-

tion was not considered by appellees to be relevant to the

motions for summary judgment. Sunilarly, the ojDinion

states that the 1963 rules were adopted "about June 17,

1963" (p. 1); this is the precise date the Court finds

that appellants were deregistered. Later the Court ap-

pears to be making the inconsistent, but equally con-

clusive, statement that the rules were "adopted a few

weeks prior . .
." to June 17, 1963 (p. 2). The opinion



also appears to make a conclusive statement that appel-

lants had no notice of the adoption of the 1963 rules

(p. 2). This Court's opinion, dealing with an order for

summary judgment, should be lunited to saying that ap-

pellants' allegations of fact entitled them to a trial. The
trial Court will have to determine these facts if they be-

come material issues; this Court should not appear to

resolve them now.

IV. The undersigned appellees refer the Court to

pages 58-61 of their brief dated January 30, 1967. The

authority cited therein makes it clear that individual

officers of a labor organization are not liable for damages
in an action founded on § 301. We request the Court to

amend its opinion to dispose of this issue at this time

by dismissing the individual defendants from this action,

thereby avoiding needless expense to the parties and

needless waste of time by the district judge.

V. The undersigned appellees sunilarly request the

Court to amend its opinion so as to resolve against ap-

pellants their claim that the district court has jurisdic-

tion in a <^ 301 suit to grant injunctive relief. Such relief

is clearly barred by the Norris-LaGuardia Act (29 U.S.C.

§101). Atkinson v. Sinclair Refining Co., 370 U.S. 238;

Sinclair Refining Co. v. Atkinson, 370 U.S. 195.

For the reasons above stated and for the reasons ex-

pressed in the petition of appellee Pacific Maritime Asso-

ciation, we request the Court to grant a rehearing.

Dated, San Francisco, California,

September 27, 1967.

Respectfully submitted,

GlADSTEIN, AxDERSE]Sr, LeOXAED & SiBBETT,

Norman Leonard,

Attorneys for Appellees International

Longshoremen's and Warehousemen's
Union, et at.
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In the United States Court of Appeals

for the Ninth Circuit

No. 20,762

National Labor Relations Board, petitioner

V.

Joseph T. Strong d/b/a Strong Roofing &
Insulating Co., respondent

On Petition for Enforcement of an Order of the

National Labor Relations Board

BRIEF FOR THE NATIONAL LABOR RELATIONS
BOARD

JURISDICTION

This case is before the Court on the petition of the

National Labor Relations Board pursuant to Section

10(e) of the National Labor Relations Act, as

amended (61 Stat. 136, 73 Stat. 519, 29 U.S.C, Sec.

151, et seq.),^ for enforcement of its order (R. 18-

19)^ against Joseph T. Strong, d/b/a Strong Roofing

^ The pertinent statutory provisions are reprinted in Ap-

pendix A, infra, pp. 22-33.

2 References designated "R" are to Volume I of the Record

as reproduced pursuant to Rule 10 of this Court. References

designated "Tr." are to the reporter's transcript of the testi-

(1)



& Insulating Co., issued April 22, 1965, and reported

at 152 NLRB No. 2. This Court has jurisdiction of

the proceeding, the unfair labor practices having oc-

curred in Alhambra, California, where respondent is

engaged in the residential and commercial roofing

business.^

STATEMENT OF THE CASE

I. The Board's Findings of Fact

Briefly, the Board found that respondent violated

Section 8(a)(5) and (1) of the Act by refusing to

sign and honor a collective bargaining agreement

mony as reproduced in Volume II of the Record. References

designated "GC Exh.," "R. Exh.," or "TX Exh." are to ex-

hibits of the General Counsel, Respondent and Trial Exam-

iner respectivelj^

^ Respondent contests the Board's assertion of jurisdiction

on the grounds that Strong, as an individual proprietor, an-

nually purchased less than $50,000 worth of supplies orig-

inating outside the state of California (Tr. 88). The Board,

however, determined that Strong was engaged in a business

affecting commerce within the meaning of Sections 2(6) and

(7) of the Act because, at all times material herein, he was

a member of a multi-employer bargaining association at least

one of whose members annually performed more than $50,000

worth of services outside the state of California (R. 12-13;

Tr. 6, 7). As the ultimate question to be determined on the

merits is also whether Strong was a member of the multi-

employer bargaining association, it is apparent that if the

Board's determination on the merits is correct, and Strong is

a member of the bargaining association, then its assertion of

jurisdiction is also correct. See, e.g., N.L.R.B. v. Cascade Em-
ployers Association, Inc., 296 F. 2d 42 (C.A. 9), remanded on

other grounds; N.L.R.B. V. Miscellaneous General Drivers,

Local 610, 293 F. 2d 437 (C.A. 8) ; Ins2iJation Contractors of

Southern California, Inc., 110 NLRB 638.



negotiated on its behalf by a multi-employer associa-

tion to which respondent belonged and through which

it participated in multi-employer bargaining with the

Union,^ and by refusing to continue to recognize and

to bargain with the Union as the representative of

respondent's employees in a multi-employer bargain-

ing unit. The evidence upon which the Board based

these findings may be summarized as follows.

A. Background: The Roofing Contractors' Association

The Roofing Contractors Association of Southern

California, Inc., hereafter called the Association, was

formed for the purpose, inter alia, of negotiating la-

bor contracts with the Union (R. 13; Tr. 9, 18; GC
Exh. 2). The by-laws of the Association provide for

three types of membership, regular, associate con-

tractor, and associate (R. 14; Tr. 24; GC Exh. 2).

Regular members are contractors who operate union

shops and who, under the by-laws of the Association,

are bound by the collective bargaining contract nego-

tiated by the Association (R. 14; Tr. 18, 19, 26-27;

GC Exh. 2). Associate contractor members are con-

tractors who operate non-union shops and who are

not covered by the Association's collective bargaining

agreement (R. 14; Tr. 24-25; GC Exh. 2). Associate

members are manufacturers, suppliers, or wholesalers

of roofing materials (Tr. 24, GC Exh. 2).

Prior to the start of contract negotiations, the As-

sociation mails authorization proxies to its members.

* Roofers Local 36, United Slate, Tile and Composition

Roofers, Damp and Waterproof Workers Association, here-

after called the Union.



The proxies are mailed to regular members for their

information only. Whether or not regular members

sign proxies, they are bound by any agreement

reached in the negotiations (R. 17; Tr. 28-29)/'

Throughout negotiations, the Association keeps all of

its members informed of their progress by mail

(R. 15; Tr. 16-18, 29). Though regular members are

automatically bound by the collective bargaining

agreement negotiated, it has been the past practice of

the Union to have them sign a copy of the contract

(R. 14-15; Tr. 36-37, 86, 90-91).

B. Respondent: its membership in the Association and
attempted withdrawal in 1962

Respondent is an individual proprietor doing busi-

ness under the trade name of Strong Roofing & In-

sulating Co., and is engaged in the roofing of residen-

tial and commercial buildings (R. 12). Strong joined

the Roofing Contractors Association about 1949 and

at one time served as its president (R. 13; Tr. 59,

85). He had been for many years a regular member,

as defined in the Association's by-laws (R. 13, 14; GC
Ex. 3, p. 7).

^ The Association's By-laws provide (GC Exh. 2, p. 9) :

"Each and every regular member shall recognize the As-

sociation, its counsel, and each of its duly selected labor

committees as the member's exclusive bargaining repre-

sentatives for negotiating, reaching, agreeing to abide

by, and/or signing any and all collective bargaining

agreements with labor unions .... Any such labor

contract negotiated by the Committee shall be binding

upon the regular members of this Association separately

and collectively."



As a regular member of the Association, Strong

signed the August 15, 1960, to August 14, 1963,

agreement between the Union and the Association

(R. 14; Tr. 13, 37). On January 23, 1962, during

the contract term. Strong wrote the Union requesting

termination of the contract at the earliest possible

time (R. 14; Tr. 63, R. Exh. 2). This letter was un-

answered; and there is no evidence that it was ever

received by the Union or transmitted to the Associa-

tion (R. 15; Tr. 40-41, 65). Despite the letter. Strong

continued to observe the contract, and paid fringe

benefits to the Union Roofers Trust Account (R. 14;

Tr. 65-66 ).«

C. Negotiations for a New Contract

Prior to March 1963 when negotiations for a new
contract began, (R. 15; Tr. 16), the Association, pur-

suant to its usual practice, mailed Strong an authori-

zation proxy which he neither signed nor returned

(R. 17; Tr. 62-63). Strong did not remember wheth-

er he had signed an authorization prior to the 1960

negotiations, but testified that in the past he had not

always signed the proxies (R. 17; Tr. 62). Negotia-

tions between the Union and the Association contin-

ued until August 14, 1963, when the terms of a new

four-year contract were agreed upon (R. 15; Tr. 16,

35). This contract, ratified by the Union's member-

ship on August 17, 1963, had an effective date of

^ The contract term was from August 15, 1960, to August

14, 1963, and from year to year thereafter, unless notice was

given 60 days prior to August 14, 1963, or any subsequent

yearly period (R. 15; TX Exh. 1).



August 15, 1963 (R. 15; Tr. 16, 35, GC Exh. 4).

During the negotiations, the Association informed all

regular members, including Strong, of progress and

invited them to attend two open negotiating sessions

(R. 15; Tr. 16-19, 69). Strong received all of the

progress reports and continued to observe the expir-

ing contract during the negotiations (R. 14, 15; Tr.

19, 65-66, 69).

D. Respondent's Refusal to Sign the Collective Bargain-
ing Agreement

On August 20, 1963, three days after the Union's

membership ratified the agreement. Strong wrote the

Joint Labor Relations Board, a grievance board com-

posed of contractor and Union representatives (R.

15; Tr. 21, 22), requesting termination of the con-

tract and the refund of his security deposit,' ''persu-

ant [sic] to that Artie [sic] in the Master Agree-

ment dated August 15, 1963; to and including Au-

gust 15, 1967, pertaining to the termination of the

Master Contract" (R. 15; Tr. 22, 66, 67, R. Exh. 3).'

Upon receipt of this letter the Joint Board, without

further action, turned it over to the Association's rep-

resentative (R. 15; Tr. 22-24).

^ Strong, as required by the Master Agreement, gave a

$400.00 security deposit to the Association to insure payment
of wages and fringe benefits. The Association, in turn, bonded
Strong for $1,000.00 (R. 15; Tr. 14-15, 22-23; TX. Exh. 1;

GC Exh. 4).

^ The termination clause in the new contract is the same as

that contained in the prior agreement described in footnote

6, sup)^a (R. 15; GC Exh. 4).



In September 1963, Strong telephoned the Associa-

tion and asked that his status be changed from that

of a regular member to that of an associate contrac-

tor member (R. 16; Tr. 14-15). However, Strong

paid the higher, regular member dues in October, No-

vember, and December (R. 16; Tr. 20; GC Exh. 3)

and paid fringe benefits to the Union Roofers Trust

Fund in September and October 1963 (R. 15; Tr. 69,

78, 88; GC Exh. 5(a) and (b)), pursuant to his be-

lief that the new agreement required 60-days notice

any time during the contract term in order to termi-

nate it (TX4; Tr. 66-70).

In December 1963, the Association credited

Strong's account with $6.75, the difference between

the regular and associate membership dues for Octo-

ber, November, and December (R. 16; Tr. 20; GC
Exh. 3). In January 1964, Strong's $400.00 deposit

was returned by the Association (R. 16; Tr. 23, 70).

Prior to the return of his deposit by the Association,

Strong had not received an answer to his August 20,

1963, letter to the Joint Board requesting termination

of the contract (Tr. 69).

On October 18, 1963, December 10, 1963, and again

in April 1964, Union representatives contacted

Strong and his wife, who managed the Company of-

fice, in an attempt to have the new contract signed.

On October 18, Mrs. Strong told Union representative

Sheridan that her husband had withdrawn from the

Association and therefore would not sign. When

Sheridan called the next day, Mrs. Strong told him

that she had spoken to her husband who had con-
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firmed his intent to withdraw and that he therefore

would not sign the agreement. On December 10,

1963, Strong's wife said that they would not sign the

contract because they no longer employed any union

members. Finally, in April 1964, Strong himself re-

fused to sign the agreement for "economic reasons'*

(R. 16; Tr. 37, 51-52, 72-73, 84-85, 90-91).

II. The Board's Conclusion and Order

The Board found that respondent violated Section

8(a) (5) and (1) of the Act by refusing on and after

April, 1964 to recognize and to bargain with the

Union as the representative of respondent's employ-

ees in an appropriate multi-employer unit comprised

of the employees of the Association's regular mem-
bers (R. 7).

The Board's order requires respondent to cease and

desist from the unfair labor practices found and from

in any like or related manner interfering with, re-

straining, or coercing its employees in the exercise of

their statutory rights. Affirmatively, the Board or-

dered respondent to (a) execute and honor the 1963

to 1967 agreement between the Union and the Asso-

ciation; (b) pay to the appropriate source any fringe

benefits provided for in the contract; and (c) post

appropriate notices (R. 17-19).
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ARGUMENT

I. Substantial Evidence On The Record As A Whole
Supports The Board's Finding That Respondent Vio-

lated Section 8(a)(5) And (1) Of The Act By Re-

fusing To Sign And Honor The Collective Bargain-

ing Agreement Negotiated On Respondent's Behalf

By The Employer Association To Which It Belonged

And Which Represented It In Bargaining With The
Union

A. Respondent was a member of the Association in

April 1964, when it unlawfully refused to sign the

Association-Union Agreement

Respondent's refusal to sign the collective agree-

ment in April, 1964 for the third time clearly vio-

lated the Act. The law is settled that an employer

violates the Act by refusing to sign an agreement

reached between a union and a multi-employer asso-

ciation of which the employer is a member. N.L.R.B.

V. Jeffries Banknote Co., 281 F. 2d 893, 896 (C.A.

9) ; N.L.R.B. v. Sheridan Creations, Inc., 357

F. 2d 245 (C.A. 2); Cook & Jones, Inc., 146

NLRB 1664, 1673-1674, enforced 339 F. 2d 580

(C.A. 1). The record in this case makes plain that

respondent was a member of the Roofing Contractors

Association in April 1964. Respondent had been a

member since 1949, Strong had been president of the

Association (Tr. 85), and respondent had signed the

August 15, 1960, agreement. It continued to abide

by that agreement during its term and observed the

requirements of the 1963 contract through October

1963. And respondent did not notify the Union, upon

receipt of the 1963 proxies and information regard-

ing the 1963 negotiations, that it no longer considered
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itself a member. Finally, the withdrawal letter

which respondent sent to the Joint Labor Relations

Board on August 20, 1963 and respondent's payment

of fringe benefits under the 1963 contract further

demonstate that respondent had not withdrawn prior

to the onset of the March 1963 negotiations. Conse-

quently, the Association was respondent's bargaining

representative when the March negotiations began.

Respondent's letter of August 20, 1963, could not

terminate respondent's membership in the unit. That

letter was written some five months after the Asso-

ciation and the Union had begun to negotiate a new
contract. It has been judicially recognized that once

negotiations for a new contract begin, an employer

may not withdraw from a multi-employer association.

N.L.R.B. V. Sheridan Creations, Inc. 357 F. 2d 245

(C.A. 2) ; Universal Insulation Corp. v. N.L.R.B.,

No. 16304 (C.A. 6), decided May 20, 1966; N.L.R.B.

V. Jeffnes Banknote Corp., supra.'' The Second Cir-

cuit explained the reasons for this rule in the Sheri-

dan Creations Co. case as follows (357 F. 2d 247-

248):

"To permit withdrawal after negotiations com-

mence might well lead to a breakdown of the

9 Accord, The Kroger Co., 148 NLRB 569 ; Retail Associ-

ates, Inc. 120 NLRB 388, 395 ; Ice Cream, Frozen Custard In-

dustry Employees, Local 717, Teamsters (Ice Cream Council,

Inc.) 145 NLRB 865, 869-872 ; Walker Electric Co. 142 NLRB
1214, 1220-1221 ; Detroit Window Cleaners Union Local 1391

(Daehjte Service Co.), 126 NLRB 68; Spun-Jee Corp., 152

NLRB No. 96; Carmichael Floor Covering Co., 155 NLRB
No, 65 ; see also, International Restaurant Associates, 133

NLRB 1088, 1089-1091.



11

unit. Withdrawal should be restricted to the pe-

riod before negotiations to assure that it is not

used as a bargaining lever. Since this is the

purpose of the rule, it is used as an alternative

to an inquiry into good faith. ... A shift in mem-
bership after negotiations have begun has lively

possibilities for disrupting the bargaining proc-

ess. In a case such as this, good faith with-

drawal of a small unit might in practice have

minimal or no effect. However, the potential for

disruption is sufficient to justify the Board in

adopting a uniform rule for all cases that with-

drawal is not timely once bargaining has begun.

This case illustrates the ''potential for disruption"

to which the Court referred. Responding to the Un-

ion's April 1964 request that it sign the contract, re-

spondent justified its refusal on the ground that a

"number of the contractors were . . . non-union

—

that he felt it also hurt his business—and that he

would rather go non-union rather than sign it" (Tr.

52). Plainly, multi-employer bargaining could not

remain a "vital factor in the effectuation of the na-

tional policy of promoting labor peace through

strengthened collective bargaining," {N.L.R.B. v.

Truck Drivers Local U9, 353 U.S. 87, 95) if an em-

ployer could, for "economic reasons" (Tr. 73), refuse

to sign an agreement negotiated on its behalf. Under

such circumstances, unions would hesitate to make

fruitful concessions in multi-employer bargaining,

since those concessions might be taken as the start-

ing point for bargaining between the Union and

members of the Association who might withdraw



12

from the unit in order to obtain better terms by

bargaining individually. Furthermore, employers

might use threats of withdrawal as a bargaining

weapon, thus disrupting the stability of the unit.

The Board's rule prohibiting withdrawal once bar-

gaining begins is thus reasonable, and the Board's

corollary finding here that respondent violated Sec-

tion 8(a) (5) and 8(d) of the Act by refusing to sign

the agreement is entitled to affirmance.

B. The Union did not consent to respondents with-

drawal from the bargaining unit prior to April 1964

Where the union consents to an employer's wish to

withdraw from a multi-employer unit, the employer's

withdrawal is effective even if, absent consent, with-

drawal would have been untimely. See Spun-Jee

Corp., 152 NLRB No. 96, 59 LRRM 1206 (issued

May 26, 1965) ; Atlas Sheet Metal Works, Inc., 148

NLRB 27, 29; C & M Construction Co., 147 NLRB
843, 845. But the Board properly rejected respond-

ent's argument here that the Union consented to its

withdrawal by failing to insist that Strong pay fringe

benefits required under the new contract. Strong

paid those benefits during August, September and

October 1963. When respondent first failed to remit

benefit payments in November, it had already told

union representative Sheridan that it had withdra^vn

from the Association and would not sign the contract

{supra, p. 7). Thus, further demand for benefit

payments due would have been futile. Consequently,

the Board properly refused to construe the Union's
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failure to demand such payments as indicating ac-

quiescence in Strong's attempted withdrawal.'"

Respondent also contends that statements by union

representatives when they three times asked respond-

ent to sign the contract evidence consent to re-

spondent's withdrawal from the unit. On October 18,

1963, union representative Sheridan came to respond-

ent's office and asked that the agreement be signed.

Told that Mr. Strong had written a letter evidencing

his intent not to sign, Sheridan expressed surprise

and added "I hate to see you drop out." The next

day Sheridan called to ask if respondent was persist-

ing in its refusal, and was told that it was. There-

after, the Union twice more sought to have Strong

sign the agreement, threatening a work stoppage on

one of those occasions (Tr. 92), but Strong persisted

in his refusal. In light of the Union's repeated at-

tempts to have the contract signed pursuant to its

practice with respect to regular members, we submit

that the Board properly held that the Union had not

consented to respondent's withdrawal from the unit.

Compare Atlas Sheet Metal Works, supra (union

consented to withdrawal by failing to present contract

for signature and by bargaining with employer indi-

vidually) .

" That the Association allowed respondent to withdraw and

returned his performance bond (R. 5) does not constitute con-

sent by the Union to respondent's withdrawal from the unit,

since the record does not show that the Union acquiesced in

these actions by the Association.
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11. The Board Properly Rejected Respondent's Conten-

tion That The Complaint Was Barred By Section

10(b) Of The Act

The complaint in the instant case was based upon

a charge filed on June 2, 1964/^ As shown in the

Statement, respondent refused for the third time to

sign the contract in April 1964, less than six months

before the charge was filed. Consequently, the com-

plaint in this proceeding was not barred by Section

10(b) of the Act which precludes the Board from

issuing a complaint based upon a charge alleging a

violation of the Act which occurred more than six

months before the charge was filed. See N.L.R.B. v.

White Construction Co., 204 F. 2d 950, 952-953

(C.A. 5).

In its brief to the Board, respondent, relying on

Local lJp2U, IAM v. N.L.R.B. (Bryan Mfg. Co.), 362

U.S. 411, argued that Section 10(b) prevented the

Board, in assessing the lawfulness of respondent's

April 1964 refusal to sign the agreement, from con-

sidering events occurring prior to January 2, 1964.

Respondent misreads Section 10(b). In Local lU^k.,

supra, the Supreme Court said (362 U.S. at 416-

417):

[I]n applying rules of evidence as to the admis-

sibility of past events, due regard for the pur-

poses of Section 10(b) requires that two differ-

ent kinds of situations be distinguished. The
first is one where occurrences within the six

month limitations period in and of themselves

may constitute, as a substantive matter, unfair

" GC Exh. 1.
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labor practices. There, earlier events may be
utilized to shed light on the true character of

matters occurring within the limitations period;

and for that purpose Section 10(b) ordinarily

does not bar such evidentiary use of anterior

events. The second situation is that where con-

duct occurring within the limitations period can
be charged to be an unfair labor practice only

through reliance on an earlier unfair labor prac-

tice. There the use of earlier unfair labor prac-

tices is not merely ''evidentiary" since it does not

simply lay bare a putative current unfair labor

practice. Rather, it serves to cloak with illegal-

ity that which was otherwise lawful.

In the instant case, the Board properly treated re-

spondent's continuing membership in the Association,

the negotiation of the 1963 contract, and respondent's

refusal to sign it in October and December, 1963, as

evidentiary matters which "shed light on the true

character of matters occurring within the limitations

period," id., at 416, and not as unfair labor practices

which "cloak with illegality that which was otherwise

lawful." Id. at 417. Accord, Local 269, IBEW, 149

NLRB 768, 773-774, enforced, 357 F. 2d 51 (C.A. 3).

Nor was it improper for the Board to consider wheth-

er respondent effectively withdrew from the Associa-

tion in August 1963. The letter of withdrawal was

not held to constitute an unfair labor practice. The

Board held only that the letter was not a defense to

the unfair labor practice charge.^^

12 N.L.R.B. V. Pennwoven, Inc., 194 F. 2d 521 (C.A. 3), cited

in respondent's brief to the Board, is not in point. There, the

court held that Section 10(b) barred a finding that a failure
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III. The Board's Order Is Valid And Proper

The Board's Power to Remedy Unfair Labor Practices

Includes the Power to Restore the Status Quo

Having found that respondent violated Section 8

(a) (5) of the Act, the Board ordered respondent to

sign and honor the contract and to pay to the appro-

priate source any fringe benefits provided for in the

contract. The Board's power to compel an employer

to sign and honor a collective agreement which it has

unlawfully refused to sign has been recognized by

this Court. N.L.R.B. v. Gene Hyde, 339 F. 2d 568

(C.A. 9). And the requirement that respondent pay

fringe benefits simply directs respondent to treat the

contract as binding. Since respondent's failure to

make those payments "was based [solely] on the re-

fusal to recognize and bargain with the Union, part

of the appropriate remedy was to" require respond-

ent "to 'honor' the contract" by paying fringe bene-

to reinstate three employees Vv'hich occurred more than six

months before they filed charges violated the Act. The court

declined to hold that that failure constituted a continuing

violation making a subsequent refusal to reinstate the em-
ployees within the six month period unlaw^ful. Cf. A7ne7i,can

Federation of Grain Millers v. N.L.R.B., 197 F.2d 451 (C.A.

5). Since there was no independent evidence that the subse-

quent refusal to reinstate was discriminatory, a finding that

Pennwoven violated the Act would necessarily have been
based upon a determination that the earlier failure to recall

violated the Act, a finding barred by Section 10(b). Here, the

Board's order is based upon respondent's April 1964 refusal

to sign the contract. The lawfulness of that refusal does not

depend upon a finding that any other conduct of respondent

violated the Act, but only upon a finding that respondent was
a member of the Association in April 1964.
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fits due under it. N.L.R.B. v. Gene Hyde, supra, 339

F. 2d at 572/=^ See H. J. Heinz Co. v. N.L.R.B., 311

U.S. 514. Indeed, those payments are essential to re-

store to respondent's employees a benefit which they

would have received but for respondent's unfair labor

practice. Thus, the Board's order restores ''the situa-

tion, as nearly as possible, to that which would have

obtained but for the [unfair labor practice]", Phelps-

Dodge Corp. V. N.L.R.B., 313 U.S. 177, 194. See also

N.L.R.B. V. Seven-Up Bottling Co., 344 U.S. 344,

352; N.L.R.B. v. Mackay Radio Co., 304 U.S. 333,

348; N.L.R.B. v. Gene Hyde, supra, and "prevents

the violator from benefitting by his misdeed."

N.L.R.B. V. J. H. Rutter Rex Mfg. Co., 245 F. 2d 594

(C.A. 5).^^

Respondent argued to the Board that it was de-

prived of due process by the Examiner's imposition

of a fringe benefit payment remedy which the Gen-

eral Counsel had not requested. But the Board is free

to order a remedy, which the General Counsel has not

^^ Since respondent does not contest its liability for fringe

benefits, given its obligation to honor the contract, no ques-

tion of contract interpretation is involved. Compare N.L.R.B.

v. C. & C. Plywood Corp., 351 F. 2d 224 (C.A. 9), cert,

granted, 34 U.S. L. Week 3356 (U.S. April 18, 1966) (No.

884).

^* Respondent's discontinuance of fringe benefit payments

rested on its view that it was not bound by the contract be-

cause it had no obligation to bargain with the Union. Where
an employer discontinues benefits without bargaining with

the employees' statutory representative, the Board, with court

approval, has ordered the benefits restored. See, e.g., N.L.R.B.

V. Central III. Public Service Co., 324 F. 2d 916, 918-919 (C.A.

7) The situation here is analogous, we submit.
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requested. See N.L.R.B. v. Midivest Transfer Com-

pa7iy of III, 287 F. 2d 443, 446 (C.A. 3) ; Steioart Die

Casting Corp. v. N.L.R.B., 114 F. 2d 849, 856-857

(C.A. 7). Cf. N.L.R.B. v. Seven-Up Bottling Co. of

Miami, 344 U.S. 344, 348-349. And respondent could

and did argue that the proposed remedy was inap-

propriate in its brief and exceptions to the Board, but

it alleged no facts which would have warranted fur-

ther hearing. Consequently, it was not deprived of

an opportunity to challenge the propriety of the or-

der and was not entitled to a hearing. Cf. Fay v.

Douds, 172 F. 2d 720, 722 (C.A. 2); N.L.R.B. v.

0. K. Van Storage Co., 297 F. 2d 74 (C.A. 5).

Respondent also contended that the Board's order

grants the benefit funds a windfall, since respond-

ent's employees were not union members. But that

argument assumes that the fringe benefit funds pro-

vided for in the contract make payments only to un-

ion members, in violation of the National Labor Rela-

tions Act. See N.L.R.B. v. Local 815, International

Brotherhood of Teamsters, 290 F. 2d 99 (C.A. 2).

There is no warrant for that assumption in the rec-

ord,^^ and respondent did not offer to prove that fund

benefits were payable only to union members. '*"

15 The record shows (GC Exh. 4, Art. XI D., p. 18) that

payments must be made "for all hours worked by all employ-

ees of the signatory Contractor covered by this agi'eement."

(Emphasis supplied).

" In its answer to the petition for enforcement, respondent

contends that the order requiring payment of fringe benefits

is unlawful because the fund is unlawful under Section 302

of the Act. This defense was not raised before the Trial

Examiner or in respondent's exceptions to the Board. Section
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Respondent's further contention that the Union's

dilatory tactics led respondent not to pay the fringe

benefits and therefore make the Board's order inap-

propriate, ignores the Union's repeated attempts to

have respondent sign the contract, beginning in Octo-

ber just before respondent ceased to pay benefits.

Finally, respondent argued that the remedy is inap-

propriate because it requires respondent to pay fringe

benefits accruing more than six months before the

charge was filed and before respondent committed the

unfair labor practice found. But respondent, had it

signed and honored the contract in April 1964, would

have been obliged to make payments for the months

in which it was delinquent. Hence, the Board's order

restores the status quo as it would have existed as

of April 1964, and compels respondent to do what it

should have done on that date. Section 10(b) is not

10(e) of the Act provides, in pertinent part, that "no ob-

jection that has not been urged before the Board, its member,
agent or agency, shall be considered by the Court, unless the

failure or neglect to do so shall be excused because of extra-

ordinary circumstances." See, e.g., Marshall Field & Co. v.

N.L.R.B., 318 U.S. 253; N.L.R.B. v. Giustina Bros. Lumber
Co., 253 F. 2d 371, 374 (C.A. 9). Consequently, respondent is

precluded from urging the illegality of the funds as a ground

for reversal

In any event, respondent's objection is without merit. Sec-

tion 302(c) (2) excludes from the prohibition of Section 302

"any satisfaction of a judgment of any court . . .
." And Sec-

tion 302(c) (5) excludes payments made to trust funds "for

the sole and exclusive benefit of the employees of such em-

ployer." Respondent has not shown that the benefits provided

for in the agreement fail to qualify for this exception. Absent

evidence, we submit, this Court should not presume that a

contract provision lawful on its face, is in fact unlawful. Cf.

N.L.R.B. v. News Syndicate Co., 365 U.S. 695, 699.
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a limitation on the Board's remedial power, but on

its power to issue a complaint. Section 10(b)'s pur-

pose is to prevent findings of violations of the Act

from being based upon "stale" charges. See Local

U2J^, lAM V. N.L.R.B., 362 U.S. 411, 427. That pur-

pose is not offended where the Board takes note of

undisputed facts (here the date of the agreement) to

determine an appropriate remedy. Accordingly, the

remedy is appropriate.

CONCLUSION

For the foregoing reasons, we respectfully request

that the Board's order be enforced in full.

Arnold Ordman,
General Counsel,

DOMINICK L. Manoli,
Associate General Counsel,

Marcel Mallet-Prevost,

Assistant General Counsel,

George B. Driesen,

Burton L. Raimi,

Attorneys,

National Labor Relations Board.

June 1966.
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Marcel Mallet-Prevost

Assistant General Counsel

National Labor Relations Board
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APPENDIX A

The relevant provisions of the National Labor Re-

lations Act, as amended (61 Stat. 136, 73 Stat. 519,

29 U.S.C., Sees. 151, et seq.) are as follows:

Definitions

Sec. 2 When used in this Act

—

4: 4: 4: 4:

(6) The term "commerce" means trade, traffic,

commerce, transportation, or communication among
the several States, or between the District of Colum-

bia or any Territory of the United States and any
State or other Territory, or between the District of

Columbia or any Territory, or between points in the

same State but through any other State or any Terri-

tory or the District of Columbia or any foreign coun-

try.

(7) The term "affecting commerce" means in com-

merce, or burdening or obstructing commerce or the

free flow of commerce, or having led or tending to

lead to a labor dispute burdening or obstructing com-

merce or the free flow of commerce.

Rights of Employees

Sec. 7. Employees shall have the right to self-or-

ganization, to form, join, or assist labor organiza-

tions, to bargain collectively through representatives

of their own choosing, and to engage in other concert-

ed activities for the purpose of collective bargaining

or other mutual aid or protection, and shall also have

the right to refrain from any or all of such activi-

ties except to the extent that such right may be af-

fected by an agreement requiring membership in a



23

labor organization as a condition of employment as

authorized in section 8 (a) (3).

Unfair Labor Practices

Sec. 8 (a) It shall be an unfair labor practice for

an employer

—

(1) to interfere with, restrain, or coerce em-
ployees in the exercise of the rights guaranteed

in section 7;
T" T* "P •f"

(5) to refuse to bargain collectively with the

representatives of his employees, subject to the

provisions of section 9 (a).

* * * *

Sec. 8 (d) For the purposes of this section, to

bargain collectively is the performance of the mutual
obligation of the employer and the representative of

the employees to meet at reasonable times and confer

in good faith with respect to wages, hours, and other

terms and conditions of employment, or the negotia-

tion of an agreement, or any question arising there-

under, and the execution of a written contract in-

corporating any agreement reached if requested hy
either party, but such obligation does not compel

either party to agree to a proposal or require the

making of a concession: Provided, That where there

is in effect a collective-bargaining contract covering

employees in an industry affecting commerce, the

duty to bargain collectively shall also mean that no

party to such contract shall terminate or modify

such contract, unless the party desiring such termi-

nation or modification

—

(1) serves a written notice upon the other

party to the contract of the proposed termination
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or modification sixty days prior to the expiration

date thereof, or in the event such contract con-

tains no expiration date, sixty days prior to the

time it is proposed to make such termination or

modification

;

(2) offers to meet and confer with the other

party for the purpose of negotiating a new con-

tract or a contract containing the proposed modi-

fications
;

(3) notifies the Federal Mediation and Con-

ciliation Service within thirty days after such

notice of the existence of a dispute, and simul-

taneously therewith notifies any State or Ter-

ritorial agency established to mediate and con-

ciliate disputes within the State or Territory

where the dispute occurred, provided no agree-

ment has been reached by that time ; and

(4) continues in full force and effect, without

resorting to strike or lock-out, all the terms and
conditions of the existing contract for a period of

sixty days after such notice is given or until the

expiration date of such contract, whichever oc-

curs later.

The duties imposed upon employers, employees, and
labor organizations by paragraphs (2), (3), and (4)

shall become inapplicable upon an intervening certi-

fication of the Board, under which the labor organi-

zation or individual, which is a party to the contract,

has been superseded as or ceased to be the representa-

tive of the employees subject to the provisions of sec-

tion 9 (a), and the duties so imposed shall not be con-

strued as requiring either party to discuss or agree

to any modification of the terms and conditions con-

tained in a contract for a fixed period, if such modi-

fication is to become effective before such terms and

conditions can be reopened under the provisions of

I
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the contract. Any employee who engages in a strike

within the sixty-day period specified in this subsec-

tion shall lose his status as an employee of the em-

ployer engaged in the particular labor dispute, for the

purposes of section 8, 9, and 10 of this Act, as amend-

ed, but such loss of status for such employee shall ter-

minate if and when he is reemployed by such em-

ployer.
* « * 4:

Representatives and Elections

Sec. 9 (a) Representatives designated or selected

for the purposes of collective bargaining by the ma-
jority of the employees in a unit appropriate for such

purposes, shall be the exclusive representatives of all

the employees in such unit for the purposes of collec-

tive bargaining in respect to rates of pay, wages,

hours of employment, or other conditions of employ-

ment: Provided, That any individual employee or a

group of employees shall have the right at any time

to present grievances to their employer and to have

such grievances adjusted, without the intervention of

the bargaining representative, as long as the adjust-

ment is not inconsistent with the terms of a collective-

bargaining contract or agreement then in effect : Pro-

vided further, That the bargaining representative has

been given opportunity to be present at such adjust-

ment.
4s 4: * *

Prevention of Unfair Labor Practices

Sec. 10(b) Whenever it is charged that any person

has engaged in or is engaging in any such unfair labor

practice, the Board, or any agent or agency desig-

nated by the Board for such purposes, shall have
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power to issue and cause to be served upon such per-

son a complaint stating the charges in that respect,

and containing a notice of hearing before the Board

or a member thereof, or before a designated agent or

agency, at a place therein fixed, not less than five

days after the serving of said complaint: Provided,

That no complaint shall issue based upon any unfair

labor practice occurring more than six months prior

to the filing of the charge with the Board and the

service of a copy thereof upon the person against

whom such charge is made, unless the person ag-

grieved thereby was prevented from filing such

charge by reason of service in the armed forces, in

which event the six-month period shall be computed

from the day of his discharge. Any such complaint

may be amended by the member, agent, or agency

conducting the hearing or the Board in its discretion

at any time prior to the issuance of an order based

thereon.

(c) * * * If upon the preponderance of the testi-

mony taken the Board shall be of the opinion that

any person named in the complaint has engaged

in or is engaging in any such unfair labor practice,

then the Board shall state its findings of fact and

shall issue and cause to be sei-ved on such person an

order requiring such person to cease and desist from
such unfair labor practice and to take such affirma-

tive action including reinstatement of employees with

or without back pay, as will effectuate the policies

of this Act: * * *

* * * *

(e) The Board shall have power to petition any
court of appeals of the United States, . . . within any
circuit . . . wherein the unfair labor practice in ques-

tion occurred or wherein such person resides or trans-

acts business, for the enforcement of such order and
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for appropriate temporary relief or restraining order,

and shall file in the court the record in the proceed-

ings, as provided in section 2112 of title 28, United

States Code. Upon the filing of such petition, the

court shall cause notice thereof to be served upon such

person, and thereupon shall have jurisdiction of the

proceeding and of the question determined therein,

and shall have power to grant such temporary relief

or restraining order as it deems just and proper, and
to make and enter a decree enforcing, modifying, and
enforcing as so modified, or setting aside in v^hole or

in part the order of the Board. No objection that has

not been urged before the Board, its member, agent,

or agency, shall be considered by the court, unless the

failure or neglect to urge such objection shall be ex-

cused because of extraordinary circumstances. The
findings of the Board with respect to questions of

fact if supported by substantial evidence on the rec-

ord considered as a whole shall be conclusive. If

either party shall apply to the court for leave to ad-

duce additional evidence and shall show to the satis-

faction of the court that such additional evidence is

material and that there were reasonable grounds for

the failure to adduce such evidence in the hearing

before the Board, its member, agent, or agency, the

court may order such additional evidence to be taken

before the Board, its member, agent, or agency, and

to be made a part of the record .... Upon the filing

of the record with it, the jurisdiction of the court

shall be exclusive and its judgment and decree shall

be final, except that the same shall be subject to re-

view by the . . . Supreme Court of the United States

upon writ of certiorari or certification as provided in

section 1254 of title 28.
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Suits By and Against Labor Organizations

Sec. 301. (a) Suits for violation of contracts be-

tween an employer and a labor organization repre-

senting employees in an industry affecting commerce
as defined in this Act, or between any such labor or-

ganizatons, may be brought in any district court of

the United States having jurisdiction of the parties,

without respect to the amount in controversy or with-

out regard to the citizenship of the parties.

(b) Any labor organization which represents em-
ployees in an industry affecting commerce as defined

in this Act and any employer whose activities affect

commerce as defined in this Act shall be bound by the

acts of its agents. Any such labor organization may
sue or be sued as an entity and in behalf of the em-
ployees whom it represents in the courts of the United

States. Any money judgment against a labor organi-

zation in a district court of the United States shall

be enforceable only against the organization as an en-

tity and against its assets, and shall not be enforce-

able against any individual member or his assets.

(c) For the purposes of actions and proceedings

by or against labor organizations in the district

courts of the United States, district court shall be

deemed to have jurisdiction of a labor organization

(1) in the district in which such organization main-
tains its principal offices, or (2) in any district in

which is duly authorized officers or agents are en-

gaged in representing or acting for employee mem-
bers.

(d) The service of summons, subpena, or other

legal process of any court of the United States upon
an officer or agent of a labor organization, in his ca-

pacity as such, shall constitute service upon the labor

organization.
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(e) For the purposes of this section, in determin-

ing whether any person is acting as an "agent" of an-

other person so as to make such other person respon-

sible for his acts, the question of whether the specific

acts performed were actually authorized or subse-

quently ratified shall not be controlling.

Restrictions on Payments to
Employee Representatives

Sec. 302. (a) It shall be unlawful for any em-
ployer or association of employers or any person who
acts as a labor relations expert, adviser, or consult-

ant to an employer or who acts in the interest of an
employer to pay, lend, or deliver, or agree to pay,

lend, or deliver, any money or other thing of value

—

(1) to any representative of any of his em-
ployees who are employed in an industry affect-

ing commerce; or

(2) to any labor organization, or any officer

or employee thereof, which represents, seeks to

represent, or would admit to membership, any
of the employees of such employer who are em-
ployed in an industry affecting commerce; or

(3) to any employee or group or committee of

employees of such employer employed in an in-

dustry affecting commerce in excess of their nor-

mal compensation for the purpose of causing

such employee or group or committee directly or

indirectly to influence any other employees in the

exercise of the right to organize and bargain col-

lectively through representatives of their own
choosing; or

(4) to any officer or employee of a labor or-

ganization engaged in an industry affecting

commerce with intent to influence him in respect
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to any of his actions, decisions, or duties as a

representative of employees or as such officer or

employee of such labor organization. f

(b) (1) It shall be unlawful for any person to re-

quest, demand, receive, or accept, or agree to receive

or accept, any payment, loan, or delivery of any
money or other thing of value prohibited by subsec-

tion (a).

(2) It shall be unlawful for any labor organiza-

tion, or for any person acting as an officer, agent,

representative, or employee of such labor organiza-

tion, to demand or accept from the operator of any
motor vehicle (as defined in part II of the Interstate

Commerce Act) employed in the transportation of

property in commerce, or the employer of any such

operator, any money or other thing of value payable

to such organization or to an officer, agent, repre-

sentative or employee thereof as a fee or charge for

the unloading, or the connection with the unloading,

of the cargo of such vehicle: Provided, That nothing

in this paragraph shall be construed to make unlaw-

ful any payment by an employer to any of his em-
ployees as compensation for their services as em-
ployees.

(c) The provisions of this section shall not be ap-

plicable (1) in respect to any money or other thing

of value payable by an employer to any of his em-
ployees whose established duties include acting open-

ly for such employer in matters of labor relations or

personnel administration or to any representative of

his employees, or to any officer or employee of a labor

organization, who is also an employee or fomier em-
ployee of such employer, as compensation for, or by

reason of, his service as an employee of such employ-

er; (2) with respect to the payment or delivery of

any money or other thing of value in satisfaction of
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a judgment of any court or a decision or award of an
arbitrator or impartial chairman or in compromise,

adjustment, settlement, or release of any claim, com-
plaint, grievance, or dispute in the absence of fraud
or duress; (3) with respect to the sale or purchase of

an article or commodity at the prevailing market
price in the regular course of business; (4) with re-

spect to money deducted from the wages of employees

in payment of membership dues in a labor organiza-

tion: Provided, That the employer has received from
each employee, on whose account such deductions are

made, a written assignment which shall not be ir-

revocable for a period of more than one year, or be-

yond the termination date of the applicable collective

agreement, whichever occurs sooner; (5) with respect

to money or other thing of value paid to a trust fund
established by such representative, for the sole and
exclusive benefit of the employees of such employer,

and their families and dependents (or of such em-
ployees, families, and dependents jointly with the em-
ployees of other employers making similar payments,

and their families and dependents) : Provided, That
(A) such payments are held in trust for the purpose

of paying, either from principal or income or both,

for the benefit of employees, their families and de-

pendents, for medical or hospital care, pensions on re-

tirement or death of employees, compensation for in-

juries or illness resulting from occupational activity

or insurance to provide any of the foregoing, or un-

employment benefits or life insurance, disability and
sickness insurance, or accident insurance

;
( B ) the de-

tailed basis on which such payments are to be made
is specified in a written agreement with the employer,

and employees and employers are equally represented

in the administration of such fund, together with

such neutral persons as the representatives of the em-
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ployers and the representatives of employees may
agree upon and in the event the employer and em-
ployee groups deadlock on the administration of such

fund and there are no neutral persons empowered to

break such deadlock, such agreement provides that

the two groups shall agree on an impartial umpire to

decide such dispute, or in event of their failure to

agree within a reasonable length of time, an impar-

tial umpire to decide such dispute shall, on petition of

either group, be appointed by the district court of the

United States for the district where the trust fund

has its principal office, and shall also contain provi-

sions for an annual audit of the trust fund, a state-

ment of the results of which shall be available for in-

spection by interested persons at the principal office

of the trust fund and at such other places as may be

designated in such written agreement; and (C) such

payments as are intended to be used for the purpose

of providing pensions or annuities for employees are

made to a separate trust which provides that the

funds held therein cannot be used for any purpose

other than paying such pensions or annuities; or (6)

with respect to money or other thing of value paid by
any employer to a trust fund established by such rep-

resentative for the purpose of pooled vacation, holi-

day, severance or similar benefits, or defraying costs

of apprenticeship or other training program : Provid-

ed, That the requirements of clause (B) of the pro-

viso to clause (5) of this subsection shall apply to

such trust funds.

(d) Any person who willfully violates any of the

provisions of this section shall, upon conviction there-

of, be guilty of a misdemeanor and be subject to a

fine of not more than $10,000 or to imprisonment

for not more than one year, or both.
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(e) The district courts of the United States and
the United States courts of the Territories and pos-

sessions shall have jurisdiction, for cause shown, and
subject to the provisions of section 17 (relating to

notice to opposite party) of the Act entitled "An Act
to supplement existing laws against unlawful re-

straints and monopolies, and for other purposes," ap-

proved October 15, 1914, as amended (U.S.C., title

28, sec. 381), to restrain violations of this section,

without regard to the provisions of sections 6 and 20

of such Act of October 15, 1914, as amended (U.S.C.,

title 15, sec. 17, and title 29, sec. 52), and the provi-

sions of the Act entitled "An Act to amend the ju-

dicial Code and to define and limit the jurisdiction of

courts sitting in equity, and for other purposes,"

approved March 23, 1932 (U.S.C, title 29, sees. 101-

115).

(f ) This section shall not apply to any contract in

force on the date of enactment of this Act, until the

expiration of such contract, or until July 1, 1948,

whichever first occurs.

(g) Compliance with the restrictions contained in

subsection (c) (5) (B) upon contributions to trust

funds, otherwise lawful, shall not be applicable to

contributions to such trust funds established by col-

lective agreement prior to January 1, 1946, nor shall

subsection (c) (5) (A) be construed as prohibiting

contributions to such trust funds if prior to January

1, 1947, such funds contained provisions for pooled

vacation benefits.
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APPENDIX B

Pursuant to the Rule 18(f) of the Rules of the Court:

GENERAL COUNSEL'S EXHIBITS

No. Identified Offered Received

1(a) -1(f) 4 4 5

2 11 12 12

3 14 15 15

4 16 16 16

5(a) and 5(b) 38 39 Z9

6 82 87 _

RESPONDENT'S EXHIBITS

No. Identified Offered Received

1 24-25 24-25 25

2 63 63 66

3 66 66 66

TRIAL EXAMINER'S

No. Identified Offered Received

71 71 71

tt a. S. SOVIRNMCNT PtINTING OmCf; 1960 219980 863
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NO. 20,762

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

National Labor Relations Board,

Petitioner,

vs.

Joseph T. Strong d/b/a

Strong Roofing & Insulating Co.,

Respondent.

On Petition for Enforcement of an Order of the

National Labor Relations Board

RESPONDENT'S BRIEF

Preliminary Statement

This is a proceeding, pursuant to Section 10 (e) of

the National Labor Relations Act, as amended, in which

the National Labor Relations Board is seeking to enforce

its order (R 18-19, 31)* against Joseph Strong d/b/a

* References designated "R" are to volume 1 of the record

herein. References designated "Tr" are to the reporter's transcript

of the testimony as reproduced in volume 2 of the record. Refer-

ences designated "GC Exch.," "R. Exh.," or "TX Exh." are to

exhibits of the General Counsel, Respondent, and Trial Examiner,

respectively.



— 2—
Strong Roofing and Insulating Company (referred to

herein as "Respondent"), issued on April 22, 1965, and

reported at 152 NLRB No. 2. The proceedings before

the Board were initiated by the filing of an unfair labor

practice charge with the Board on June 3, 1964, by Roof-

er's Local 36, United Slate, Tile and Composition Roof-

ers, Damp and Waterproof Workers Association (refer-

red to herein as the "Union"). (R 3, 12, 13) In the pro-

ceedings before the Board Respondent contended that the

complaint was barred by Section 10 (b) of the Act in

view of the fact that the charge was filed more than six

months after Respondent had advised the Union of its

refusal to sign a multi-employer contract, and that if the

Board did determine the merits of the complaint, it should

find that the Union, by its conduct during the period in

question, had waived any right it may have had to require

Respondent to sign the multi-employer contract (R 13,

17). The Board adopted without opinion the conclusions

of its Trial Examiner that the proceedings was not barred

by Section 10 (b) and that by refusing to sign the multi-

employer contract. Respondent had violated Sections 8

(a) (1) and 8 (a) (5) of the Act.

Respondent is submitting the following statement of

facts which includes certain facts found by the Trial

Examiner and adopted by the Board or uncontradicted

in the record which were not included in the statement of

facts in the Board's brief.

Statement of Facts

Respondent with the assistance of his wife operated a

small roofing contracting business in Alhambra, Cali-
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fornia (Tr 59, 84; GC Exh. 5a). From 1949 to August

1963, Respondent employed members of the Union and

said employees were covered by multi-employer contracts

between the Union and the Roofing Contractors Associa-

tion of Southern CaUfomia (referred to herein as the

"Association"), of which Respondent was a member (Tr

61).

Negotiations for the most recent contract commenced

in March, 1963, and terminated on August 14, 1963 (Tr

16). Respondent's only knowledge of the negotiations

was through bulletins received from the Association (Tr

68-69). In view of the small local nature of his business

and the number of non-union competitors. Respondent

decided to withdraw from the multi-employer unit (Tr

52). On August 20, 1963, he wrote the following letter

to the Joint Labor Relations Board:

"Persuant [sic] of that Artie [sic] in the Master

Agreement dated August 15, 1963; to and including

August 15, 1967; pertaining to the termination of

the Master Contract, I, J. T. Strong d.b.a. as the

Strong Roofing & Insulation Company, located at

710 South Garfield Avenue, Alhambra; request

action in accordance with the above noted Article

the current Master agreement, [sic].

"Date of termination to be set at next regular meet-

ing of the J.L.R.B., who shall release depost [sic] of

$400.00 held as guarantee of faithful performance

regarding labor payments as so described in Master

Agreement." (R 15)
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The Joint Labor Relations Board is composed equally of

Union and employer representatives and was established

to administer the collective bargaining agreement. (R 15;

Tr 21 ) In view of the fact that no issue was raised to the

contrary, the Trial Examiner found that this letter was

sent to the proper party. (R 15) The Union and em-

ployer representatives on the Joint Labor Relations Board

referred the matter to the executive secretary of the Asso-

ciation who granted the requests set forth in the letter of

August 20, 1963, by changing Strong's status from a

regular to an associate (non-union) member of the Asso-

ciation and by returning the $400.00 deposit held as a

guarantee of the payments required by the contract be-

tween the Union and the Association. (Tr 23, 24, 70-72)

During the period between August 14, 1963, when the

terms of the contract were agreed upon and June 3, 1964,

when the instant charge was filed, the Union communi-

cated with Respondent with respect to the contract on

only three occasions. (Tr 51, 52, 72-75, 90-93) Mr.

Sheridan, the Union representative assigned to the geo-

graphical district in which Respondent's business is loca-

ted (Tr 43), visited Respondent's office on October 18

or October 20, 1963, and talked to Respondent's wife,

requesting that Respondent sign the new contract. (Tr

90-91) Respondent's wife advised Mr. Sheridan that

Respondent had indicated that for economic reasons he

could not execute the contract. Sheridan, instead of ad-

vising Mrs. Strong that Respondent was required to exe-

cute the agreement, stated, "I hate to see you drop out,"

and Mrs. Strong replied, "We hate to drop out." (Tr 91)
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Sheridan returned on approximately December 10,

1963, and stated that if Respondent did not sign the con-

tract he would have to pull the Union men off the job.

Respondent's wife advised him that the Union men were

leaving to start their own business and that her husband

was unable to execute and operate under the Union con-

tract. Sheridan again did not contend that the Union con-

sidered Respondent bound by the agreement, but re-

mained to join Mrs. Strong and others in the office for

coffee, giving Respondent no grounds for beUeving that

the Union was challenging his withdrawal from the multi-

employer unit. (Tr 92-93)

Subsequent to the second conversation between Sheri-

dan and Mrs. Strong, there was no further communica-

tion between the Union and Respondent until April, 1964,

when a representative of a union representing employees

at a plant where Respondent was repairing certain por-

tions of the roof advised Respondent of a possible picket

line because Respondent was non-union. (Tr p. 74) Re-

spondent referred the representative of plant union to the

Union and subsequently Union representative Nuttall

visited Respondent's office and Respondent explained the

reasons why Respondent could not sign the contract. (Tr

p. 52, 72-73) At no time during this conversation did Mr.

Nuttall state that the Union was taking the position that

Respondent was legally required to sign the contract.

(Trp.73)

Respondent received no further communication from

the Union until the instant unfair labor practice charge

was filed with the Board on June 3, 1964.
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Questions Presented

Question No. 1 : Was the Board precluded by Section

10 (b) of the Act from issuing and determining the com-

plaint herein in view of the fact that the underlying un-

fair labor practice charge was filed more than six months

following Respondent's refusal to execute the multi-

employer contract?

Question No. 2: Was the Union estopped by its con-

duct during the period August, 1963, to June 3, 1964,

from contending that it did not consent to the Respond-

ent's withdrawal from the multi-employer unit and release

from the obligations of the multi-employer contract?

Question No. 3 : Did the Board err in including in its

order a requirement that Respondent pay to the appro-

priate source any fringe benefits provided for in the

multi-employer contract?

Summary of Argument

Respondent's argument will be directed to each of

the three issues set forth in Questions Presented.

First, the underlying unfair labor practice charge was

barred by Section 10 (b) of the Act. An agreement was

reached on the multi-employer contract on August 14,

1963. On October 18, or 20, 1963, Respondent unequi-

vocally advised the Union of his refusal to sign the agree-

ment. At this point Respondent's unfair labor practice

was complete and the charge should have been filed no

later than six months following said unequivocal refusal

to sign the contract. Court and Board decisions support
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this position of Respondent. Cases cited by the Board

pertain to instances where a separate unfair labor prac-

tice occurred during the six month limitation period

rather than the reaffirmation of the previous unfair labor

practice barred by Section 10(b). The effect of the

Board's argument is to permit the Hmitation period to

run indefinitely, a result which has never been permitted

by the courts. Finally, Section 10(b) was intended to

operate as a general statute of limitations and applying

principles applicable to such statutes, the Court should

find that the hmitation period expired prior to the filing

of the charge.

Second, although Respondent's attempted withdrawal

from the multi-employer unit by his letter dated August

20, 1963, may have been untimely, the following course

of conduct pursued by the Union subsequent to receipt

of said letter requires the conclusion that Respondent was

justified in believing that the Union had consented to the

withdrawal from the unit and release from the obligations

of the contract: the absence of a negative response to

Respondent's letter of August 20, 1963; the return of the

deposit guaranteeing Respondent's performance of the

obligations of the multi-employer contract; the statements

of Union representatives in the three meetings between

the Union and Respondent or his wife during the period

in question; and the unexplained failure of the Union to

promptly enforce payment of fringe benefits required by

the contract.

Third, the portion of the order requiring Respondent

to pay fringe benefits was an abuse of the Board's discre-

tion because: this remedy was not requested by the Gen-
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eral Counsel at the hearing; there is no showing Respon-

dent's non-union employees were adversely affected; the

Union's conduct was dilatory and lethargic; and the

remedy was punitive since there is no showing that Re-

spondent would have been awarded particular jobs if his

bid was based on the fringe benefit payments required by

the contract.
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ARGUMENT

I. THE BOARD WAS BARRED BY SECTION 10(b)

FROM ISSUING AND DETERMINING THE
COMPLAINT HEREIN BECAUSE THE UNDER-
LYING CHARGE WAS FILED MORE THAN SIX

MONTHS FOLLOWING RESPONDENT'S INI-

TIAL REFUSAL TO SIGN THE MULTI-EM-
PLOYER CONTRACT.

By including the following proviso in Section 10(b)

of the Act, Congress conditioned the use of the Board's

facilities and reliance upon rights granted by the Act

upon the prompt and diUgent exercise of such rights:

"Provided, That no complaint shall issue based upon

any unfair labor practice occurring more than six

months prior to the filing of the charge with the

Board. . .
."

The unfair labor practice found by the Board to have

been committed by Respondent was the violation of Sec-

tions 8(a) ( 1) and 8(a)(5) by refusing to sign the multi-

employer contract. In order to estabhsh such a violation

the Board must show three essential elements: a duty

to sign; a demand; and a refusal. In the instant case the

duty to sign was based solely on the claim that Respond-

ent was still a member of the Association on August 14,

1963, when the four year contract, effective August 15,

1963 was agreed upon between the Association and the

Union. On October 18, 1963, the Union demanded that

Respondent execute the contract and Respondent refused

said demand. At this point all three essential elements

of the unfair labor practice— the duty to bargain, the de-
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mand, and the refusal— were present and the unfair

labor practice was complete. Since the underlying charge,

on which the complaint in this case was issued, was not

filed until June 3, 1964, more than six months later, the

complaint was barred by Section 10(b). Local Lodge

No. 1424, International Association of Machinists, AFL-

CIO, et al. V. NLRB (Bryan Manufacturing Company,

362 U.S. 411 (1960); Gulfcoast Transit Company v.

NLRB, 322 F.2d 28 (CA 5, 1964); NLRB v. Brown,

310 F.2d 539 (CA 9, 1962); American Federation of

Grain Millers, AFL v. NLRB, 197 F.2d 451 (CA 5,

1952); NLRB v. Pennwoven, Inc., 194 F.2d 521 (CA 3,

1952); Marcus Trucking Company, 126 NLRB 1080,

1092-1093 (1960) ; Knickerbocker Manufacturing Com-

pany, 109 NLRB 1195 (1954); Bonwit Teller, Inc., 96

NLRB 608 (1951); Greenville Cotton Oil Company, 92

NLRB 1033 (1950).

The Board argues that the refusal to sign the contract

in April, 1964, constituted a separate unfair labor prac-

tice and consequently the charge filed on June 3, 1964,

was not barred by Section 10(b). (Board brief, pp. 14-

15) Although there are no court or Board decisions inter-

preting Section 10(b) as appUed to a refusal to sign a

multi-employer contract, an analysis of the applicable

court and Board decisions requires a conclusion that the

charge in the instant case was barred by Section 10(b).

In Local Lodge No. 1424, International Association

of Machinists, AFL-CIO, et al. v. NLRB (Bryan Manu-

facturing Company), 362 U.S. 411 (1960), the Supreme

Court rejected a Board contention that an unfair labor

practice which had commenced more than six months
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prior to the filing of a charge could still be the subject

of a complaint since it was continuing within the six

month period. In that case the Board held that the en-

forcement of an otherwise valid collective bargaining

agreement between an employer and a union violated the

Act because the agreement was executed at a time when

the union did not represent a majority of the employees

in the unit. In its argument to the court the Board con-

ceded that the execution of the unlawful minority agree-

ment was barred by Section 10(b) but contended that

its complaint was based upon the parties' continued en-

forcement of the agreement within the limitation period.

The court analyzed the purpose and effect of Section

10(b) and concluded that:

".
. . the entire foundation of the unfair labor prac-

tice charge was the union's time-barred lack of

majority status when the original collective bargain-

ing agreement was signed. In the absence of that

fact, enforcement of this otherwise valid union

security clause was wholly benign."

(362 U.S. at 417)

In the instant case the entire foundation of the unfair

labor practice charge is the refusal to sign the contract.

This refusal was communicated to the Union no later

than October 18 or 20, 1963, and the six month period

of limitation should be deemed to have commenced at

that point. The refusal to sign in April, 1964, was entirely

lawful without reference to the events occurring outside

the six month period.

NLRB V. Pennwoven, Inc., 194 F.2d 521 (CA 3,

1952), also requires the conclusion that the complaint
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herein is barred by Section 10(b). Recognizing that the

employer had unlawfully discriminated against three em-

ployees in refusing to hire them following a strike, the

court in Pennwoven held that the complaint was barred

by Section 10(b) because the initial refusal to hire

occurred nine months prior to the filing of the charge

even though the employer reaffirmed its position by re-

fusing reinstatement requests shortly prior to the filing of

the charge. As in the instant case the Board argued that

since the unlawful refusal was repeated within the six

month period, the violation should be regarded as a con-

tinuing one and Section 10(b) should not be construed

as barring the issuance of the complaint. The court re-

jected this argument because the basic unfair labor prac-

tice was the initial refusal to rehire and the subsequent

refusal was merely a reaffirmation of the allegedly unlaw-

ful position previously taken. Similarly, in the instant

case the refusal to sign the contract in April, 1964, was

merely a reaffirmation of the position communicated to

the Union in October, 1963.

The reasoning of the Local Lodge 1424, International

Association of Machinists and Pennwoven cases was ac-

cepted by this Court in NLRB v. Brown, 310 F.2d 539

(CA 9, 1962), in rejecting the Board's contention that

the continuance in existence of an allegedly unlawfully

dominated company union was a proper basis for a com-

plaint even though the unlawful domination of the com-

pany union occurred more than six months prior to the

filing of the charge. See also Gulfcoast Transit Company

V. NLRB, 332 F.2d 28 (CA 5, 1964).
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Other decisions supporting Respondent's position that

the six month Hmitation period in Section 10(b) com-

menced to run at the time of the initial refusal to sign are:

Marcus Trucking Company, Inc., 126 NLRB 1080, 1092

(1960), and Goodall Company, 86 NLRB 814, 844

(1949) (Board held that charges alleging the invalidity

of a new salary plan and a wage increase, respectively,

were barred since the initiation of the plan and increase

occurred more than six months prior to the filing of the

charge even though said plan and increase were still in

effect during the six month period) and Bonwit Teller,

Inc., 96 NLRB 608, 610 (1951), enf. denied on other

grounds, 197 F.2d 640 (CA 2, 1952), cert, denied, 345

U.S. 905 (1953) (Board held that a charge directed

against an unlawful poHcy of withholding individual wage

reviews and increases during a union organizing drive was

barred by Section 10(b) where the policy was initiated

prior to the six month period even though the policy was

continued in effect during the six month period).

In support of its position that Respondent's violation

was of a continuing nature which extended into the six

month period, the Board cited NLRB v. White Construc-

tion and Engineering Co., Inc., 204 F.2d 950 (CA 5,

1953), and NLRB v. Local 269, International Brother-

hood of Electrical Workers, AFL-CIO, 357 F.2d 51 (CA

3, 1966). Both of these cases are distinguishable on their

facts from the instant case. In White Construction and

Engineering Co., Inc., cited on page 14 of the Board's

brief, the union was certified as bargaining representa-

tive of the employer's employees in December and the

employer immediately refused to bargain. The charge



— 14—
was not filed until the following July but the court con-

cluded that because of the certification the duty to bar-

gain extended for a reasonable period of time.* Since

the employer had repeatedly refused the union's demands

to bargain made subsequent to December and within the

six month period while the duty to bargain under the cer-

tification was still in force, the court concluded that the

complaint was not barred by Section 10(b) of the Act.

The duty to bargain which arises from a certification

must by its nature be regarded as a continuing duty which

extends for a period of time. The rationale behind ex-

tending such a duty is that since the employees have se-

lected the union as their collective bargaining representa-

tive, the union is entitled to a period of time in which to

establish a bargaining relationship during which time the

employer cannot arbitrarily refuse to bargain. There is

no such rationale, however, for construing the duty to

sign a multi-employer contract as being a continuing duty.

The duty to sign a multi-employer contract is a fixed

obligation the breach of which should immediately com-

mence the six months limitation period to run, just as

the execution of an otherwise lawful minority contract or

the initial discriminatory refusal to rehire have been found

to commence the six month period to run. Local Lodge

1424, International Association of Machinists v. NLRB,

supra; NLRB v. Pennwoven, Inc., supra.

* The Supreme Court subsequently sustained the Board's rule

that a union's majority status could not be challenged for one year

following certification. Ray Brooks v. NLRB, 348 U.S. 96 (1954).
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NLRB V. Local 269, International Brotherhood of

Electrical Workers, AFL-CIO, supra, cited on page 15

of the Board's brief, also involved a current violation dur-

ing the six month period. In that case an illegal hiring

clause had been executed prior to the six month period

but during the six month period the illegal clause had

been applied in a discriminatory manner as distinguished

from the Local Lodge 1424, International Association of

Machinists case where the unlawful executed contract was

vaUdly applied during the six month period. In the instant

case the refusal in April, 1964, to sign the contract

should be considered as a reaffirmation of the earlier re-

fusal and not as an independent violation as the discrim-

inatory appUcation of the hiring clause was found to be

in the Local 269, International Brotherhood of Electrical

Workers, AFL-CIO case.

Moreover, the effect of the Board's argument is to

entirely remove the protection of the Umitation period

in Section 10(b) from a refusal to sign a multi-employer

contract under circumstances similar to those in the in-

stant case. Under the Board's argument, the Union

could at any time during the term of the four year con-

tract or even subsequent thereto demand that Respond-

ent sign the 1963-1967 contract and the refusal to sign

would constitute a separate unfair labor practice. Con-

gress obviously did not intend to permit Section 10(b)

to be so easily circumvented by making subsequent de-

mands. The Board's argument is comparable to its argu-

ment in Local Lodge 1424, International Association

of Machinists, AFL-CIO v. NLRB (Bryan Manufactur-
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ing Company), supra, where the Supreme Court observed

that:

"It is apparently not disputed that the Board's

position would withdraw virtually all Hmitations

protection from collective bargaining agreements

attacked on the ground asserted here. For, once

the principle on which the decision below rests is

accepted, so long as the contract— or any renewal

thereof— is still in effect, the six-month period

does not even begin to run."

(362 U.S. at 425)

On the other hand, applying the Board's argument to

the two cases cited in its brief, NLRB v. White Construc-

tion and Engineering Co., Inc., supra, cited on page

14 of the Board's brief, and NLRB v. Local 269, Inter-

national Brotherhood of Electrical Workers, supra, cited

on page 15 of the Board's brief, the six month period

would ultimately commence to run in those cases with-

out being subject to renewal by subsequent demands.

In the White Construction and Engineering Co., Inc.

case, when a reasonable period of time following certi-

fication had elapsed the six month period would com-

mence to run and, once it had commenced the employer's

liability could not be renewed by a further demand to

bargain. Similarly, in the Local 269, International

Brotherhood of Electrical Workers case, the sixth month

period would commence to run as soon as the union

ceased its unlawful hiring practices and the union's

Hability could not be renewed by a further demand.

Finally, as observed by Chief Judge Biggs in his con-

curring opinion in the Pennwoven case, supra, 194 F.2d
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521, 526, Section 10(b) "is phrased like the typical

statute of limitations and was obviously intended by

Congress to operate as such." Whether Respondent's

refusal to sign the multi-employer contract be regarded

as constituting a tort or a breach of contract, it is well

established that the statute of limitations commences at

the time the contract was initially repudiated or the tort

initially committed. 34 Am. Jur. Limitation of Actions

§137, pp. 110-111; §160, pp. 126-127 (1941).

On the basis of the foregoing authorities and argu-

ments, this Court should find that the issuance of the

complaint herein was barred by Section 10(b) and that

enforcement of the Board's order must therefore be

denied.

II. THE UNION WAS ESTOPPED BY ITS CON-

DUCT DURING THE PERIOD AUGUST 20,

1963, TO JUNE 3, 1964, FROM CONTENDING
THAT IT DID NOT CONSENT TO RESPON-

DENT'S WITHDRAWAL FROM THE MULTI-

EMPLOYER UNIT AND RELEASE FROM THE
OBLIGATIONS OF THE MULTI-EMPLOYER
CONTRACT.

Respondent's basic contention with respect to the

merits of the charge that he violated Sections 8(a) (1)

and 8(a) (5) of the Act by refusing to sign the multi-

employer contract is that the Union, by its conduct be-

tween the receipt of Respondent's letter of August 20,

1963, to the Joint Labor Relations Board and the filing

of the charge on June 3, 1964, consented to Respondent's

withdrawal from the multi-employer unit and release from
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the obligations of the multi-employer contract. As the

Board has recognized on page 12 of its brief, an em-

ployer's withdrawal from a multi-employer unit is effec-

tive if the union consents to the employer's withdrawal

even where such withdrawal would have been untimely.

C & M Construction Co., 147 NLRB 843, 845-846

(1964); Metke Ford Motors, Inc., 137 NLRB 950

(1962).

An evaluation of the record in the instant case can

lead to no other conclusion than that Respondent was

justified in believing that the Union was consenting to his

withdrawal. First, substantial significance must be ac-

corded to Respondent's letter of August 20, 1963, in

which he notified the Joint Labor Relations Board of his

desire to terminate the new contract and requested re-

turn of the deposit posted to insure compliance with the

contract. Although this letter was sent to the Joint Labor

Relations Board rather than the Union, the Joint Labor

Relations Board consisted of an equal number of repre-

sentatives of both the Association and the Union and the

Trial Examiner's finding that the letter was sent to the

proper party was adopted by the Board. (R 15, 31)

The Union not only did not immediately respond to the

letter of August 20, 1963, by advising Respondent that

the Union would consider him legally obligated by the

1963 contract and refusing his request to withdraw from

the unit and have the deposit returned but made no re-

sponse at all and delegated the matter to the executive

secretary of the Association who returned Respondent's

deposit and changed his membership status in the Associa-

tion. (Tr23,24).
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Neither the Trial Examiner nor the Board attached

the proper significance to the return of the deposit. The
Trial Examiner concluded that the deposit was returned

too late to constitute consent. (R 17) However, as con-

ceded by the Board on page 12 of its brief, an employer

can withdraw at any time from a multi-employer unit

with the consent of the Union and the other employers

in the unit. Moreover, the return of the deposit occurred

at a critical point following Respondent's unequivocal

communication to the Union that he would not sign the

new contract. The return of the deposit compounded by

the Union's failure to advise Respondent of his position

that it considered him bound by the contract could only

be regarded by a reasonable man in Respondent's position

as indicating consent of the Union to Respondent's with-

drawal from the unit and release from the obligations of

the contract. Although the Board in a footnote on page

13 of its brief contends that the record does not show

that the Union acquiesced in the return of the deposit by

the Association, this argument ignores the fact that the

Union members on the Joint Labor Relations Board,

which was found by the Trial Examiner to constitute the

proper party to receive Respondent's letter of withdrawal,

delegated action on the letter and deposit to Mr. Baier,

then the executive director of the Association. Under

these circumstances both the Union and the Association

were bound by Mr. Baler's action in returning the deposit.

The Union's response to Respondent's letter of August

20, 1963, is in direct contrast to the response of the union

in Spun-Jee Corp., 152 NLRB No. 96, 59 LRRM 1206

(1965), where the union, upon receiving a letter from
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the employer to the effect that the employer was with-

drawing from the multi-employer unit, immediately re-

plied that the union would take the position that the em-

ployer could not withdraw from the multi-employer unit

and was bound by the multi-employer contract.

In addition to the Union's failure to object to Re-

spondent's letter of August 20, 1963, and its failure to

advise the Association not to return the deposit as

jrequested by Respondent the only meetings between

Respondent and the Union are devoid of any statement

or other indication by the Union that it considered the

Respondent to be bound by the multi-employer contract.

In the first meeting between Union representative Sheri-

dan and Mrs. Strong on October 18, Sheridan's response

to Mrs. Strong's statement that Respondent was with-

drawing from the multi-employer unit was "I hate to

see you drop out," and Mrs. Strong replied that "They

hated to drop out." On the basis of this exchange the

Union had been clearly advised of Respondent's inten-

tion not to sign the contract. The response "I hate to

see you drop out" must be regarded under these circum-

stances as indicating a reluctant agreement on the part of

the Union to Respondent's withdrawal from the multi-

employer contract.

In the second meeting in December, 1963, Sheridan

again requested that Respondent sign the contract but

when advised that Respondent was still retaining its

earlier position, Sheridan made no objection and joined

Mrs. Strong and others for coffee.

During their meeting in April, 1964, Union repre-

sentative Nuttall gave Respondent no reason to believe
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that the Union was considering him bound by the multi-

employer contract. Nuttall, who was assigned to the

geographical district where Respondent was repairing a

roof and was not the Union representative assigned re-

sponsibility for Respondent's operation, requested that

Respondent sign the contract in a manner similar to

that in which a request was made by a Union represent-

ative in 1949 when Respondent was first asked to sign

the multi-employer contract. (Tr 60-61) Respondent

could reasonably conclude from this conversation that

Nuttall was simply attempting to induce a non-union

contractor to sign the contract.

The mere fact that Respondent had been president

of the Association several years previously is not a suffi-

cient basis for an inference that he was, therefore,

famihar with rules regarding the legal effect of the

multi-employer contract and withdrawal from the multi-

employer bargaining unit. The Constitution and By-laws

of the Association demonstrate that there are many other

purposes and functions of the Association which are not

related to labor relations. (GC Exh 2, Articles II, X)

The labor relations and negotiations were conducted by

a separate labor committee and there is no showing that

Respondent was a member of such separate committee

or that he was familiar in any way with labor relations

matters. Indeed, the language in Respondent's letter of

August 20, 1963, and his explanation to the Trial Exam-

iner as to his understanding of the effect of the termina-

tion clause in the contract demonstrates conclusively that

Respondent had Httle, if any, understanding of basic

labor relations concepts and in particular rules governing
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interpretation of collective bargaining contracts and the

withdrawal of employers from a multi-employer unit.

(Tr 68-70)

Finally, the failure of the Union to require that Re-

spondent pay fringe benefits is further evidence that the

Union did not consider Strong bound by the contract.

On at least two occasions the Union had acted swiftly

when Respondent failed to pay fringe benefits as re-

quired. (Tr 75-76, 78, 89) In contrast, in the instant

case the Union took no action at all and thus gave

Respondent further grounds for believing that he had

been reUeved from the obligations of the contract.

In determining that the Union did not consent to Re-

spondent's withdrawal and release from the obHgations of

the contract, the Board evaluated the totality of the

Union's conduct in a mechanical and unrealistic manner.

Viewing all these facts as a whole: the absence of a

negative response to the letter of August 20, 1963, and

the return of the deposit; the equivocal statements by

Sheridan in his two meetings with Mrs. Strong; the failure

of Nuttall to set forth the Company's position in his meet-

ing held pursuant to Strong's invitation and the unex-

plained change in the Union's strictly enforced policy of

promptly requiring payment of fringe benefits, a reason-

able man in respondent's position, unversed in the techni-

calities of labor relations law, could only conclude that

the Union was releasing him from the obUgations of the

multi-employer contract.

Accordingly, on the basis of the foregoing, this Court

should conclude that even if the underlying charge was
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not barred by Section 10(b), the complaint should have

been dismissed by the Board on the ground that the Union

by its conduct waived any right it may have had to re-

quire Respondent to sign the contract.

ni. THE BOARD ERRED IN INCLUDING IN ITS

ORDER A REQUIREMENT THAT RESPON-
DENT PAY TO THE APPROPRIATE SOURCE
ANY FRINGE BENEFITS PROVIDED FOR IN

THE MULTI-EMPLOYER CONTRACT.

The traditional remedy which the Board has applied

in cases where it has found that an employer violated

Sections 8(a) (1) and 8(a) (5) of the Act in refusing

to sign a multi-employer contract has been to direct the

employer to sign the contract. Universal Insulation Cor-

poration, 149 NLRB 262 (1964) enfd. 361 F.2d 406

(C.A. 6, 1966); Sheridan Creations, Inc., 148 NLRB
1503 (1964) enfd. 357 F.2d 245 (C.A. 2, 1966;) An-

derson Lithograph Company, Inc., 124 NLRB 920

(1959) enfd. sub nom NLRB v. Jeffries Banknote Co.,

281 F.2d 893 (C.A. 9, 1960).

In Gene Hyde d/b/a Hyde's Supermarkets, 145 NLRB
1252 (1964) enfd. 339 F.2d 568 (C.A. 9, 1965), the

Trial Examiner, in addition to directing the employer to

sign the agreement, included a requirement that the em-

ployer honor the agreement and comply with the provi-

sions thereof. The Board deleted the direction to "com-

ply with the provisions of the collective bargaining agree-

ment" on the ground that the enforcement of the terms

of a collective bargaining agreement is for the courts

rather than the Board but did include in its order the
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direction that the employer "honor" the agreement and

this order was enforced by this Court.

Following the Hyde case, the Board, in certain cases,

has commenced to direct employers to give retroactive

effect to collective bargaining contracts. In one of the

first cases in which this remedy was directed. Ogle Pro-

tection Service, Inc., 149 NLRB 545 (1964), the Trial

Examiner had refused the General Counsel's request that

the contract be performed retroactively and employees re-

ceive back pay. The Board found merit in the General

Counsel's exception to the Trial Examiner's failure to

direct retroactive application of the contract and amended

the order requiring that retroactive effect be given to the

contract.

It is submitted that enforcement of collective bargain-

ing contracts should be reserved for the courts rather

than the Board. In any event, the record in this case

demonstrates that regardless as to whether such a remedy

might be appropriate in other cases, the direction of such

a remedy against Respondent was an abuse of the

Board's discretion.

First, in this case the General Counsel did not as

he did in Ogle Protection Service, Inc., supra, request an

affirmative remedy such as the payment of fringe bene-

fits. Therefore, until the issuance of the Trial Exam-

iner's decision the Respondent had no indication that the

question of an issuance of an affirmative remedy was an

issue in this case. As a matter of basic due process, the

Respondent should have been advised of the Board's

intention to request such remedy so that it could have
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been in a position to submit evidence showing the in-

appropriateness of such a remedy.

Second, this is not a situation as in Ogle where an

employer is reneging on an agreement to grant certain

wage increases and fringe benefits to his employees. In

the instant case, although the record was not fully de-

veloped on this issue in view of the General Counsel's

failure to request the affirmative remedy, it is apparent

that Respondent hired new employees and presumably

advised them of their specific terms and conditions of

employment so that before the employees were placed

on the active payroll they were aware of the fact that the

terms and conditions of their employment would not be

based upon the multi-employer contract. (Tr 69, 92)

The employees themselves, therefore, are not affected

by the remedy since they were employed with the under-

standing that the multi-employer contract would not be

applicable. With respect to the status of the Union it is

apparent that the Union's conduct in this case was ex-

ceptionally dilatory and lethargic and there is no evi-

dence in the record which would indicate that the Board

should exercise its remedial powers to require payment

of funds to the Union. The Union on and after October

18 or 20, 1963, could have taken steps, as it had in the

past, to insure payment of the fringe benefits and com-

pliance with the union security provision and the other

provisions in the multi-employer contract. (Tr 75-76,

78, 89)

Moreover, the remedy is punitive rather than remedial

in nature as there is no basis in the record for inferring

that Respondent could have obtained any or all of the
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jobs on which his employees worked subsequent to the

date Respondent ceased payment of fringe benefits. If

Respondent has based his bids on the fringe benefit pay-

ments specified in the contract, he might not have re-

ceived the jobs. Consequently, under the Board's order

Respondent is being required to make payments which

in fact he may not have had to make if he had signed

and comphed with the contract.

It should also be noted that the Board issued an

affirmative remedy requiring the payment of fringe bene-

fits beyond the six month period immediately prior to the

filing of the charge. Presumably under the Board's theory

in this case it could at any time have issued a complaint

on the basis of a further demand within six months of

the filing of the charge and ordered the payment of fringe

benefits to be retroactive for the entire contract. Such a

position is not only proscribed by Section 10(b) but is

patently unfair and unjust.

It is therefore submitted that in the event this Court

does find that Respondent did violate Sections 8(a)(1)

and 8(a)(5) of the Act by refusing to sign a multi-em-

ployer contract enforcement of that portion of the Board's

remedy requiring payment of fringe benefits to appro-

priate sources should be denied.
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Conclusion

On the basis of the foregoing, enforcement of the

Board's order against Respondent should be denied.

Respectfully submitted,

O'Melveny & Myers

Alfred C. Phillips

Attorneys for Respondent

Joseph T. Strong
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those rules.

Alfred C. Phillips
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In the United States Court of Appeals

for the Ninth Circuit

No. 20,762

National Labor Relations Board, petitioner

V,

Joseph T. Strong d/b/a Strong Roofing &
Insulating Co., respondent

PETITION FOR REHEARING EN BANC

The National Labor Relations Board petitions for

rehearing en banc of that portion of the Court's deci-

sion setting aside the requirement in the Board's or-

der that respondent pay fringe benefits due under its

contract with the Union. In support of its petition

the Board shows as follows.

In this proceeding, the Court affirmed the Board's

finding that respondent violated Section 8(a) (5) and

(1) of the Act. That finding rested upon evidence

that respondent had untimely sought to withdraw

from a multiemployer Association, ceased paying con-

tractual fringe benefits, obtained a refund of security

deposited to assure such payments, and thrice refused

to sign the agreement (Slip op. pp. 5-6). To remedy

(1)



the unfair labor practices found, the Board directed

respondent, inter alia, to execute and honor the agree-

ment and to "pay the appropriate source any fringe

benefits provided for in the . . . contract" (R. 19).

The panel enforced the first requirement of the

Board's order but denied enforcement of the benefit

payment provision on the ground that it constituted

"an order to respondent to carry out provisions of the

contract . . . beyond the power of the Board" (Slip,

op. p. 7). We request that the Court gi'ant rehearing

en banc of the latter portion of the panel's decision.

It conflicts with decisions of four other courts of ap-

peals (the only relevant decisions),^ casts doubt on

1 N.L.R.B. v. George E. Light Boat Storage, Inc., 373 F. 2d

762, 768 (C.A. 5) ; N.L.R.B. V. Huttig Sash and Door Co.,

362 F. 2d 217 (C.A. 4) ; N.L.R.B. v. Sheridan Creations, Inc.,

357 F. 2d 245 (C.A. 2), cert, denied, 385 U.S. 1001; N.L.R.B.

W.M & M Oldsmobile, Inc., 377 F. 2d 712 (C.A. 2) ; Ogle Pro-

tection Serv. Inc., 149 NLRB 545, 547, enforced in relevant

part, 64 LRRM 2792 (C.A. 6). Cf. N.L.R.B. v. United Nuclear

Corp., Civ. No. 8887, decided August 23, 1967 (C.A. 10). The
first cited case is on all fours -svith this one. In Huttig, supra,

and in M & M Oldsmobile, Inc., supra, the courts enforced

Board orders directing employers who refused to sign a con-

tract in violation of the Act to make the employees whole by
giving the negotiated contracts retroactive effect and by
paying interest at 6% on such sums as the employees may
have lost by reason of the company's unlawful refusal. In

Sheridan Creations, Inc., supra, the court's enforcement de-

cree directed the non-signing employer to pay its employees
"any additional compensation ... to which [they] would have
been entitled under the agi^eement" and to "fulfill all other

obligations . . . which respondent would have had" if it had
signed. A copy of that decree has been lodged with the Court
and served upon respondent. In Ogle supra, the Board, with
court approval, directed the employer to give retroactive

effect to an unsigned agreement.



the scope of the Board's remedial power, and, we re-

spectfully submit, is in error for the reasons set forth

below

:

1. The function of a Board order, as the Supreme

Court has repeatedly held, is to restore the situation,

"as nearly as possible to that which would have ob-

tained but for the illegal" conduct. Phelps Dodge

Corp. V. N.L.R.B., 313 U.S. 177, 194.^ Here, the rec-

ord shows that, but for its refusal to treat the con-

tract as binding, respondent would have made the

required benefit payments on behalf of the employees.

Thus, respondent's cessation of benefit payments and

recovery of its security deposit were intertwined with

its attempt to withdraw from the bargaining unit

(R. 15). In ordering respondent to make those pay-

ments now, the Board is attempting to restore the

status quo which would have obtained but for the un-

fair labor practices. The Board's broad statutory au-

thority to order "such affirmative action ... as will

effectuate the purposes of the Act," Section 10(c), as

authoritatively construed in Phelps Dodge Corp. v.

N.L.R.B.y supra, thus authorizes the Board's order

here.

We are aware of no authority prohibiting the

Board from ascertaining the consequences of an un-

fair labor practice and fashioning its remedial order

- Accord, N.L.R.B. v. Seven-Up Bottling Co., 344 U.S. 344

;

N.L.R.B. v. MacKay Radio Co., 304 U.S. 333; Fibreboard

Paper Prods. Co. v. N.L.R.B., 379 U.S. 203, 215-217. As those

cases show, the Board has wide discretion in fashioning reme-

dies, which is "subject to limited judicial review." Phelps

Dodge Corp. v. N.L.R.B., supra.



in light of the provisions of a collective bargaining

agreement. Cf. Corvallis Sand and Gravel Co. v.

Hoisting Engineers, Local 701, Or. , 419 P.

2d 38 (1966) (en banc), cert, denied, 387 U.S. 404."

On the contrary, in determining the back pay owed

unlawfully discharged employees {Chemrock Corp.,

151 NLRB 1074, cf. N.L.R.B. v. Central III. Pub.

Serv. Co., 324 F. 2d 916, 918-919 (C.A. 7)), and to

those deprived of benefits by a refusal to sign or

honor an agreement (M & M Oldsmobile, Inc., 156

NLRB 903, 917, enforced, 377 F. 2d 712, 715-716

(C.A. 2) ; Huttig Sash and Door Co., 154 NLRB 811,

812, enforced, 377 F. 2d 964 (C.A. 8) ; N.L.R.B. v.

Huttig Sash and Door Co., 362 F. 2d 217 (C.A. 4)

;

K& H Specialities Co., 163 NLRB No. 79, 64 LRRM
1411; New England Tank Industries, 147 NLRB
598) the Board, with court approval, has customarily

3 Neither N.L.R.B. v. Hyde, 339 F. 2d 568, 572 (C.A. 9),

nor N.L.R.B. v. George E. Light Boat Storage, Inc., 373 F. 2d

762 (C.A. 5), relied upon by the panel, is contra. The latter

case is precise authority for our position here (see n. 1,

supra). In Hyde, su^a, there was no finding that the em-
ployees were denied any benefits by their employer's refusal to

sign the contract. Hence the Board's order, enforced by this

Court, simply directed respondent to sign and honor the agree-

ment. The statement in the Court's opinion here that "In

general, the Board has no power to adjudicate contractual

disputes" (slip. op. p. 7) is a dictum from United Steehvorkers

V. American Int'l Aluminum Co., 334 F. 2d 147, 152 (C.A.

5), where the question decided was whether a District Court

could order arbitration where some of the issues sought to be

presented to the arbitrator paralleled those in a pending

Board proceeding. The holding in that case that arbitration

could proceed is consistent with our position here. See Carey
v. Westinghouse, 375 U.S. 261, 268.



looked to the agreements that, but for the unfair la-

bor practices, would have fixed the employees' com-

pensation.

2. The panel's decision apparently rests upon an

assumption that Section 301 of the Labor Manage-

ment Relations Act, which confers jurisdiction upon

federal courts to enforce collective bargaining agree-

ments, deprives the Board of power to remedy the

consequences of unfair labor practices flowing from

a failure to honor or apply an agreement. The lan-

guage of Section 301 does not suggest such a conclu-

sion. And the National Labor Relations Act, far

from stating that the Board must ignore the conse-

quences flowing from an unlawful refusal to sign a

contract because such consequences may conceivably

be remedied in a contract action, expressly provides

that the remedial power of the Board "shall not be

affected by any other means of adjustment or preven-

tion that has been or may be established by agree-

ment, law or otherwise." Section 10(a) of the Act.

The legislative history of Section 10(a) makes plain

that in re-enacting it in 1947, Congress intended that

the remedial power of the Board and the courts

should exist concurrently. "By retaining the language

which provides the Board's power shall not be af-

fected by other means of adjustment, the conference

agreement makes clear that, when two remedies exist,

one before the Board and one before the courts, the

remedy before the Board shall be in addition to, and

not in lieu of other remedies." H. Conf. Rep. No.

510, 80th Cong., 1st Sess. (1947), 1 Legislative His-



tory of the Labor Management Relations Act, 1947,

52 (1947). See New Orleans Typographical Union

V. N.L.R.B., 368 F. 2d 755, 766 (C.A. 5).

The Supreme Court and the courts of appeals have

recognized Congress' intent and have repeatedly

stated that the Board is not deprived of jurisdiction

to adjudicate or remedy unfair labor practices merely

because an alternative judicial or arbitral forum may

exist for resolving the issue as a contract matter. See

Smith V. Evening News Ass% 371 U.S. 195, 197

(dictum) ; Carey v. Westinghouse, 375 U.S. 261, 268

(dictum) ; Local 17Jp, Teamsters v. Lucas Flour, 369

U.S. 95, 101 n. 9 (dictum) ; N.L,R,B. y. C & C Ply-

wood Corp., 385 U.S. 421; N.L.R.B. v. Acme Indus-

trial Co., 385 U.S. 432; N.L.R.B. n. M & M Oldsmo-

bile, Inc., 337 F. 2d 712 (C.A. 2) ; New Orleans Typo-

graphical Union v. N.L.R.B., 368 F. 2d 755, 763

(C.A. 5). Nor, as those cases further show, does Con-

gress' decision not to make a contract breach an un-

fair labor practice deprive the Board of jurisdiction

to resolve contract issues v^hich arise in the course of

Board proceedings. N.L.R.B. n. C & C Plywood

Corp., 385 U.S. 421, 427.'

* Indeed, prior to the recent Supreme Court decisions in

C & C Plywood and Acme Industrial Co., that Court never

had occasion to pass upon a claim that the Board's jurisdiction

was pre-empted by the asserted presence of a contract ques-

tion or remedy. Rather, the question which had vexed that

Court and commentators was whether, since issues presented

in contract actions were also grist for the Board's mill, the

courts had jurisdiction to proceed. N.L.R.B. V. M & M Olds-

mobile, Inc., 377 F. 2d 712, 715 (C.A. 2). See, e.g., Carey v.

Westinghouse, supra; Smith v. Evening News Ass'n Co.,

supra ; Dunau, Contractual Prohibition of Unfair Labor Prac-



3. In sum, the question of respondent's fringe

benefit liability arises in the context of a breach of

respondent's statutory obligation and the Board's

duty in enforcing public, not private, rights {Amal-

ganmted Utility Workers v. Consolidated Edison Co.,

309 U.S. 261, 267-270), to detemine what would

have occurred but for respondent's violation of the

Act. See Phelps Dodge Corp. v. N.L.R.B., supra;

N.L.R.B. V. George E. Light Boat Storage, Inc., supra,

373 F. 2d 768, n. 9. Furtheraiore, there is no record

evidence that, had respondent signed and honored the

agreement, its employees would nevertheless not have

received the fringe benefits provided in the contract. In

these circumstances. Section 10(c) of the Act empow-

ers the Board, to remedy respondent's unlawful re-

fusal to bargain by ordering it to pay the fringe bene-

fits which it would have paid under the contract had

it not refused to bargain. Indeed, permitting the

Board to proceed, rather than remitting the Union at

the conclusion of the Board proceedings to its contract

rights, if any, avoids multiple proceedings and inor-

dinate delay in the implementation of the Act. Cf.

N.L.R.B. N.C & C Plywood Corp., supra, 385 U.S. at

429-430; N.L.R.B. v. Huttig Sash & Door Co., 377 F.

2d 964, 970 (C.A. 8).

tices; Jurisdictional Problems, 57 Coliim L. Rev. 52 (1957) ;

Sovern, Section 301 and The PriTnary Jurisdiction of the

Natiorud Labor Relations Board, 76 Harv. L. Rev. 529 (1963),

and cases cited therein. Cf . San Diego Bldg. Trades Council V.

Garmon, 359 U.S. 236, 245.
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CONCLUSION

For the reasons stated, we respectfully request that

the Court grant rehearing en banc limited to the sub-

stantial question presented above.

Arnold Ordman,
General Counsel,

DOMINICK L, Manoli,
Associate General Counsel,

Marcel ]\Iallet-Prevost,

Assistant General Counsel,

George B. Driesen,

Burton Raimi,

Attorneys,

National Labor Relations Board.

Certificate of Counsel

Marcel Mallet-Prevost, Assistant General Counsel

of the National Labor Relations Board, certifies that

he has read and knows the contents of the foregoing

petition and that said petition is filed in good faith

and not for the purposes of delay.

Marcel Mallet-Prevost
Assistant General Counsel

National Labor Relations Board
Dated : September 1967.
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No. 20,771

United States Court of Appeals
For the Ninth Circuit

Sayre & Company, Ltd.,

Appellant,

vs.

A. G. Maddox, Commissioner of Revenue
and Taxation,

Appellee.

Appellant's Opening Brief

On Appeal from the District Court of Suarr

JURISDICTIONAL STATEMENT

The jurisdiction of this action is vested in the District

Court of Guam by Section 22(a), Organic Act of Guam,

72 Stat. 178 (1958), 48 U.S.C, Section 1424(a), and Guam
Code of Civil Procedure, Section 82, in that the amount in

controversy- exceeds $2,000, exclusive of interest and costs.

This Court has jurisdiction of this appeal; 28 U.S.C, Sec-

tions 41, 1291 and 1294(4).

STATEMENT OF FACTS

Appellant is a corporation organized in 1948 under the

laws of the State of Hawaii with its principal office in

Honolulu, Hawaii. Prior to 1955 appellant, a corporation.



2

actively engaged in selling liouseliold appliances in Hawaii

under several exclusive franchise agreements. Appellant

at no time operated as a business on Guam and has never

conducted a retail sales program on Guam.

In 1954 John L. Sayre, president and controlling share-

holder in Sayre and Company, Ltd., moved to Guam and

opened a retail sales establishment as a sole proprietorship

which did business as the Kirby Company. The appealing-

corporation made loans and advances to the Guam business

to supplement Mr. Sayre's personal investments. The funds

advanced to Mr. Sayre were carried on open account on the

books of appellant bearing interest at 5% on the average,

unpaid balances.

Appellant is the owner of several distributorshii) fran-

chises for household appliances for the Pacific area which

includes Hawaii and Guam. These franchises are exclusive

and prohibit sales by other companies in the territory gov-

erned hj appellant's agreement. Speed Queen washers and

dryers, Kirby vacuum cleaners, and Amana freezers are

among the named brand appliances covered by such agree-

ments. These exclusive franchises are valuable property

rights of the appellant.

Sayre & Company, Ltd. (hereinafter called Sayre)

charged the Kirby Company (hereinafter called Kirby) the

normal distributor commission on all products purchased

under the exclusive franchise agreements. *R.T. 22. These

commissions were not in excess of the amounts which would

be obtained in a normal distributor-dealer relation. K.T. 22.

At all times the separate entities of Sayre and Kirby were

maintained.

The merchandise, upon which commissions Avere charged,

was ordered directly bv Kirby on Guam who took title to

*R.T. refers to Reporter's Transcript.



3

the merchandise and assumed risks of loss, F.O.B. factory,

mainland United States. K.T. 23.

The amounts due to appellant from Kirby were used to

defray the costs incurred in maintaining the Hawaiian cor-

poration. The Hawaiian corporation continued to have costs

in maintaining the various exclusive franchises. R.T. 24.

Sayre and Kirby maintained separate financial books and

records during the entire period in question. Both com-

panies used the accrual system of accounting ; each reports

income as the right to receipt occurs. During the tax years

in question, 1955, 1956 and 1957, Sayre reported as income

the amount of interest and commissions which had accrued

to the United States Department of Internal Revenue and

paid the applicable federal taxes. For each of these 3^ears,

the federal government examined the returns and allovN^ed

certain business deductions claimed b}^ appellant. R.T.,

Schedules 26, 27, 29 and 30.

On April 1, 1965, the appellee advised the appellant of

deficiencies for tax years 1955, 1956, and 1957 in the total

amount of $6,137.04 representing the tax calculated upon

commissions and interest paid to the Hawaiian corporation.

This action for redetermination of Guam territorial income

tax was brought on August 30, 1965.

The government of Guam contended in the trial court

that the amount received b}^ the Hawaiian corporation was

taxable under section 881 of the Internal Revenue Code,

Title 26, made applicable to Guam by 48 U.S.C. § 1421.

Section 881 of the Internal Revenue Code provides that

a "foreign" corporation which is not engaged in trade or

business within the United States (Guam) is taxed at the

rate of 30% of the amounts received, from sources within

the United States (Guam). At all times herein the gov-

ernment of Guam has contended that appellant is a foreign
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corporation which is not engaged in business on Guam but

receives income, interest and commissions from a Guam

company and therefore taxable at the 30% gross income

rate provided in § 881. Under § 881 no deduction for busi-

ness expenses is allowed.

The trial court held that appellant was taxable under

§ 881 at the rate of 30% of gross income received from

Guam and was not allowed any business deductions. Con-

cluding that any person or corporation that received income

from Guam must pay tlie Guam territorial income tax,

the trial court upheld the assessment and gave judgment

for the government in the amount of $6,137.

ISSUES PRESENTED

The issues presented by this appeal are as follows:

I. Can Guam's Internal Revenue Code Be Given Extraterrif-oriai

Application to Tax the Intangibles of a Hawaiian Corporation?

II. May Guam Impose a Burden of Taxation More Onerous Than

a State or the United States; Did the Trial Court Err in Charac-

terizing Appellant as a Foreign Corporation?

III. Can the Internal Revenue Code, as Applied in Guam, Be

Interpreted to Impose Taxes Which Discriminate Against Inter-

state Commerce and Deny Due Process of Law?

SUMMARY OF ARGUMENT

Congress, in enacting the Organic Act of Guam, 48 U.S.C.

§ 1421 et seq., did not intend to allow Guam to give its tax

laws extra-territorial application. In the instant case the

government of Guam is attempting to tax a HaAvaiian

corporation which is not engaged in business on Guam. It

is axiomatic that states do not possess such power; it is

inconceivable that Congress intended Guam to have such

authority.

The Organic Act expressly recognized that certain sec-

tions of the Internal Revenue Code could not be made
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applicable to Guam. Consistent with this understanding

§14211 (d)(1) provides that the code was to apply except

where "manifestly inapplicable or incompatible." Incon-

trovertibly the intent of Congress was to create a territorial

income tax and the tax was so denominated. 48 U.S.C.

§ 14211 (b). This denomination recognizes the inherent ter-

ritorial limitation of the tax to residents of Guam and those

who do business within the territorial limits of Guam. Ob-

viously the proper interpretation of the statute forecloses

a tax upon foreign corporations who only receive income

from Guam.

The revenue provision contested in the instant case is

within "Subchapter N—TAX BASED ON INCOME FJlO^^l

SOURCES WITHIN OR WITHOUT THE UNITED
STATES, Part II. Nonresident aliens and foreign corpo-

rations." (§881. Tax on foreign corporations not engaged

in business in United States.) The language of this section

purports to tax all corporations whether within the terri-

tory or not. While such authority is v/ithin the powers of the

federal government it cannot lightly be implied as given to

Guam. Such a broad grant of power was not intended.

Guam's territorial income tax is limited in application to

objects of taxation within the jurisdiction of the Govern-

ment of Guam.

Assuming arguendo that § 881 is not manifestly inappli-

cable, by definition, appellant cannot be considered within

its terms. Internal Revenue Code § 7701, "Definitions", de-

fines a domestic corporation to include a corporation which

is organized under the laws of any State. Therefore, the

proper construction of § 881 in Subchapter N precludes

its application to a Hawaiian corporation, since by defini-

tion it is domestic.

Indisputably taxation of a Hawaiian corporation at a

higher rate than a domestic corporation denies due process
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of law guaranteed by the United States Constitution. A tax

which penalizes a Hawaiian corporation by not allowing

legitimate business deductions and imposes a flat 30% tax

rate obviously unjustifiably discriminates against that cor-

poration. No state has such power and a congressional intent

to contravene the Constitution should never be implied.

Interest and commissions are presumptively taxable at

the situs of the corporation and not elsewhere under the

mohilia sequnnter personam rule. Intangibles, debts and

choses in action, have a taxable situs only at the OAvners

domicile and only the domicilary state can tax the income

from the intangibles. The government has clearly admitted

that appellant does not do business on Guam. Therefore, the

intangibles are only taxable by Hawaii since Guam does not

provide any of the benefits of government, to this corpora-

tion, which is the basis for the imposition of taxes by all

governments.

ARGUMENT

I. Can Guam's Interna! Revenue Code Be Given Extraterritorial

Application to Tax the Intangibles of a Hawaiian Corporation?

While state revenue laws may be applied to tax all prop-

erty, persons and corporations within the state, the state

cannot give those laws extraterritorial application. Frick

V. Pennsyhania, 268 U.S. 473, 69 L.Ed. 1058(1925) ; Vmon

Refrigerator Transit Co. v. Kentucky, 188 U.S, 385, 47 L.Ed.

513(1903); James v. Draro Contracting Co., 302 U.S. 134,

82 L.Ed. 155(1937). The tax which the government of Guam

attempted to impose herein is upon a corporation wliich is

"not engaged in trade or business within Guam." 26 U.S.C.

§ 881—substituting "Guam" for "United States" as provided

by 48 U.S.C. ^ 14211 (e). The government of Guam admits

that it cannot tax the corporation under any other section of
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the Internal Revenue Code, R.T. 14, as appellant does not

engage in business within the territory.

This rule, precluding extraterritorial application of tax

laws, is universally recognized. "As a general rule taxes may

be imposed on, and only on a foreign corporation which is

carrying on business within a stato." 84 C.J.S., Taxation,

§ 188, 51 Am.Jur., Taxation, § 58. The legislative history of

the Guam income tax law supports the conclusion that the

intent of Congress was to allow a tax which was limited to

residents and those doing business on Guam. The following

testimony, during the debate, clearly indicates this limita-

tion:

Mr. PETERSON. Our colleague the gentleman from

Nebraska [^h\ ^MILLERl has made a study of that.

The amendment he offered and which we have adopted

today will be very helpful in that respect.

Mr. MILLER, of Nebraska. There will be no direct

pa;^Tnent by the Treasury of this country. The amend-

ment we just adopted in conmiittee provides that the

income tax laws in force in the United States of Amer-
ica and which may hereafter be in force will be the law

over there. That will be of great help in plugging cer-

tain loopholes. The people of Guam and a large number
of civilians and workers over there on construction

work, as well as military personnel, pay no income tax

or have no withholding tax. In fact, they are paid a

bonus for working there. This will plug that loophole

and bring in some money to the United States Treas-

ury. As I understand it, the salaries of these people

will be paid by the Guamanian Government and the

average deposit in Guamanian banks of the people of

Guam averages about $8,000.00.

Mr. SCRIVNER. In other words, I am to understand
that there is sufficient property, there are sufficient

sources of revenue right there on the island of Guam
so that they will be able to set up a tax structure suffi-
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cient to carry their own expenses of government with-

out asking for any contribution from the United States

to liel^D carry their government cost?

Mr. MILLER, of Nebraska. That is my understand-

ing.

Mr. PETERSON. That is my understanding also.

96 Cong. Rec. May 23, 1950, at page 7577.

Recognizing the territorial limits of the taxing authority

conferred will give effect to the purpose of Congress which

is the dominent factor in construing the statute. U.S. v.

C.I.O., 355 U.S. 106, 92 L.Ed. 1849(1948). Characterization

of the tax as a Guam territorial income tax recognizes the

limits expressly imposed upon the government of Guam.

Residency limitations were recognized by the L^nited States

Revenue Service in Revenue Ruling 8, 1953-1 CB 300

:

A citizen of the United States who is a resident of

Guam is liable to Guam for tax on his income from

whatever source derived, . . . (emi3liasis added).

The Guam Internal Revenue Code was an adaptation from

the Virgin Islands Law. Holhrook v. Taitano, 125 F.Supp.

14 (D.C. Guam 1954). Committee Report, U.S. Code Cong,

and Ad. News, 1958, Vol. 2, page 3651. In I.T. 2946 XIV-Z

CB 109, cited by the Congressional Committee with ap-

proval, the United States Commissioner interpreted the

Virgin Islands Internal Revenue Act as applying to all citi-

zens who have a residence there. The statute should be con-

strued as a whole to give effect to the dominent purpose of

Congress. U.S. v. Alpers, 338 U.S. 680, 94 L.Ed. 457(1950)

;

Worchester Felt Pad Corp. v. Tucson Airport Auth., 233

F.2d 44 (9th Cir. 1956). Congressional intention should be

deduced from the statute as a whole. Korte v. U.S., 260 F.2d
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633 (9tli Cir. 1959) cert, denied 358 U.S. 928, 3 L.Ed.2d 301

(1959).

Construed as a whole Subchapter N, Part II, of the Inter-

nal Revenue Code was meant to be applied by the United

States but not by Guam. Protracted analysis is not required

to see the inapplicability of the whole section. The title,

"Nonresident Aliens and Foreign Corporations", alone indi-

cates the inapplicability. Section 871—"Taxation of nonresi-

dent alien individuals, and section 891—Doubling- of rates

of tax on citizens and corporations of certain foreign coun-

tries", patently cannot be applied by Guam. Construction of

this statute to prevent inconsistencies requires a determina-

tion that this Subchapter is manifestly inapplicable to

Guam. This manifest inapplicability cannot be cured by a

simple substitution of terms. An attempted extraterritorial

application of the Guam territorial income tax law clearly

contravenes the intent of Congress and the limitations in-

herent in the Territories' right to tax. Section 881 purports

to tax all amounts received from sources within the United

States for any reason. If applied as contended by appellee

every company or individual who sold products to any one

residing on Guam would be required to pay Guam income

tax on such sales. Such a conclusion is unwarranted in the

absence of specific Congressional authorization.

Constitutional principles arising from the due process

clause of the 14th Amendment and the equal protection

clause of the Constitution also dictate against the extrater-

ritorial application of the Guam territorial tax. McCulloch

V. Maryland, 4 Wheat 316, 4 L.Ed. 579 (1819) at 607. Unbro-

ken precedent prescribes such construction. Safe Deposit S
T. Co. V. Maryland, 280 U.S. 83, 74 L.Ed. 180(1929) ; Frick

V. Pennsylvania, 268 U.S. 473, 69 L.Ed. 1058(1925). Absence
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of benefits to the property prescribes taxation. Wisconsin

V. J.C. Penney Co., 311 U.S. 435, 85 L.Ed. 267(1941).

Factually it is undisputed that appellant did not engage

in business on Guam. Appellant's right to the receipt of

interest and commission income, from the loans and fran-

chises, represents intangible personal property. The tax as

assessed is upon this intangible personal property. Juris-

diction to tax intangibles can only occur in the corporation's

domiciliary state. 84 C.J.S. Taxation, § 116 ; Curry v. Mc-

Canless, 307 U.S. 357, 83 L.Ed. 1339(1939) at 366; First

Bank Stock Corp. v. Minnesota, 301 U.S. 234, 81 L.Ed. 1061

(1937) at 24.1] Graves v. Schmidlapp, 315 U.S. 657, 86 L.Ed.

1097(1941). This rule, mobilia sequuntur personam, ex-

empts intangible property from taxes except at the domicile

of the owner.

In cases where the owner of intangibles confines his

activity to the place of his domicile it has been found

convenient to substitute a rule for a reason, cf. New
York el rel. Colin v. Graves, 300 U.S. 308, 313, 81 L.Ed.

666, 670, 57 S.Ct. 466, 108 A.L.R. 721 ; First Bank Stock

Corp. v. Minnesota, 301 U.S. 234, 241, 81 L.Ed. 1061,

1065, 57 S.Ct. 677, 113 A.L.R. 228, by saying that his in-

tangibles are taxed at their situs and not elsewhere, or

perhaps less artificially, by invoking the maxim mobilia

seqmmtur personam, Blodgett v. Silherman, 277 L^.S.

1, 72 L.Ed. 749, 48 S.Ct. 410, sui)ra; Bahhvin v. Mis-

souri, 281 U.S. 586, 74 L.Ed. 1056, 50 S.Ct. 436, 72

A.L.R. 1303, supra, w^hich means only that it is the

identity or association of intangibles \viih the person

of their owner at his domicile w^hich gives jurisdiction

to tax.

This rule has won unqualified acceptance. First Bank Stock

Corp. V. Minnesota, 301 U.S. 234, 81 L.Ed. 1061(1937) at

241. The mohilia seqmmtur personam rule therefore pro-

hibits the application of a Guam tax upon the intangibles

of a Hawaiian corporation.
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IL May Guam Impose a Burden of Taxation Mere Onerous Than

a State or the United States; Did the Trial Court Err in Charac-

terizing Appellant as a Foreign Corporation?

Appellant reported the income in question to the United

States in eacJi of the years in question. In each year returns

from the corporation were audited by the United States

Internal Revenue Service. The United States made minor

adjustments in the return but allowed the majority of the

deductions claimed. The trial court did not allow any de-

ductions for the years in question thus imposing a greater

tax burden upon the appellant than that of the federal

government.

The legitimacy of these deductions, as allowed by the fed-

eral government, is undisputed. An assessment by appellee

which exceeds that which the federal government would

make is doubtful. Koster v. Government of Guam, No.

20438, decided June 8, 1966 (9th Cir. 1966).

Since a corporation, incorporated under the laws of

Hawaii, was denied any legitimate business deductions by

the trial court, this ruling places a corporation organized

under the laws of another state at a competitive disadvan-

tage. This is not allowable under the prevailing and per-

suasive legal authority. WkeeUng Steel Corp. v. Glander,

337 U.S. 562, 93 L.Ed. 1544(1949).

Assuming, arguendo, that the corporation was taxable it

cannot be taxed as a "foreign" corporation under the inter-

nal revenue code. The code provides definitions in § 7701

applicable to § 881. R.T. 14. Domestic and foreign corpora-

tions are defined in § 7701 as follows

:

(4) The term "domestic" when applied to a corpora-

tion or partnership means created or organized in

the United States or under the laws of the United
States or of any State or Territory.
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(5) Foreign.—The term "foreign" when applied to a

corporation or partnership means a corporation or

partnership which is not domestic.

Under these definitions the appellant, organized under the

laws of the state of Hawaii, is a domestic corporation and

by admittance of the defendant not taxable by the Gov-

ernment of Guam.

No doubt can exist that § 7701 applies to Guam under the

relevant portion of Organic Act of Guam. 48 U.S.C. 1421

(d)(1). This provision of the code is applicable to Guam
since it is not manifestly or otherwise inapplicable. Koster

V. Government of Guam, No. 20438, decided June 8, 1966,

(9th Cir. 1966).

III. Can the Internal Revenue Code, as Applied In Guam, Be

Interpreted to Impose Taxes Which Discriminate Against Inter-

state Commerce and Deny Due Process of Law?

Under the due process clause of the Constitution, a state

cannot impose a tax unless certain minimum contacts or

a nexus with the taxing state is established. International

Shoe V. Washington, 326 U.S. 310, 90 L.Ed. 95(1945). The

contacts with the taxing state must be of such quality to

make it reasonable, in the context of the federal system,

to allow the jurisdiction to tax. Under this standard the

tax as imposed by Guam denies due process of law since

the tax is imposed upon a nonresident corporation which

has no contacts with Guam other than the receipt of income.

Secondly the tax imposed, 30% without legitimate business

deductions, unduly burdens interstate commerce. Not a

single direct impediment on interstate commerce is allowed

to a state. Gibbons v. Ogden, 9 Wheat 1, 6 L.Ed. 23(1824)

:

Portland Cement Co. v. Minnesota, 358 U.S. 450, 3 L.Ed.

2d 421 (1959). A state cannot tax those who do not come
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into the state or impose a tax on the privilege of engaging

in interstate commerce. Spector Motor Service, Inc. v.

O'Connor, 340 U.S. 602, 95 L.Ed. 573 (1951). Nor can a state

impose a tax burden which prefers local business to inter-

state business. Nippert v. Riclmiond, 327 U.S. 416, 90 L.Ed.

760 (1946) : Freeman v. Hewitt, 329 U.S. 249, 91 L.Ed. 265

(1946).

From the foregoing analysis it is obvious that section

881 was never intended to be applied by the government

of Guam. Courts should never construe a statute to give it

an unconstitutional application. U.S. v. Witkovich, 353 U.S.

194, 1 L.Ed.2d 765(1957); Driscoll v. Ediso7i Light and

Power Co., 307 U.S. 104, 83 L.Ed. 1134(1957). The proper

construction of the Internal Kevenue Code, which should

be construed as a whole, supra, is to limit its application

to persons, objects and corporations within the jurisdiction.

In construing this statute it must be presumed that Con-

gress was aware of the established judicial decisions and

limits imposed by the interstate commerce clause and the

due process clause of the Constitution. In the absence of

compelling evidence to the contrary the construction of the

Organic Act should consider these decisions as limits which

Congress considered unabrogated by the passage of that act.

CONCLUSION

Keversal of the decision of the District Court of Guam
will affirm an unbroken line of judicial authority prohibiting

extraterritorial application of state and territorial revenue

laws. In the absence of express Congressional intention

such a violent departure from established precedent should

not be implied. Taxation of the intangible personal prop-

erty of nonresidents in contravention of the commerce and

due process clauses of the Constitution was never intended
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by Congress. By definition appellant is not within the pur-

view of the Internal Revenue section relied upon by ap-

pellee. Affirmation of the court's decision would give Guam
the extraordinary power to tax any business wliich sold

products to a resident of Guam. The decision of the Dis-

trict Court allows Guam to assess taxes which are arbi-

trarj^ discriminatory, and unreasonable since all legitimate

business deductions are disallowed.

Therefore, appellant respectfully urge that the United

States Court of Appeals for the Ninth Circuit reverse the

decision of the District Court of Guam and remand this

action to that court for further proceedings consistent

thereAvith.

Dated at Agana, Guam 10 August 1966.

Respectfully submitted,

Barrett, Ferenz & Trapp
David S. Madis

Attorneys for Appellant

CERTIFICATE

I certif}^ that in connection with the preparation of this

brief, I have examined Rules 18 and 19 of the United States

Court of Appeals for the Ninth Circuit, and that, in my
opinion, the foregoing brief is in full compliance with those

rules.

David S. Madis

Attorney for Appellant
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No. 20,771

IN" THE

United States Court of Appeals

For the Ninth Circuit

Sayre & Co., Ltd.,

vs.

A. G. Maddox,

Appellant,

Appellee.

APPELLEE'S BRIEF

JURISDICTIONAL STATEMENT

Jurisdiction of this action is vested in the District

Court of Guam by Section 3^1 of the Organic Act of

Guam, as amended. 72 Stat. 681 (1958), 48 U.S.C.A.

Section 14-21i(h) (i). This Court has jurisdiction of

this appeal. 28 U.S.C. Sections 41, 1291 and 1294(4).

STATEMENT OF FACTS

John L. Sayre in 1948 in Hawaii organized a cor-

poration, all the stock of which, except for qualifying

shares, was owned by him (R; 2). The corporation was

primarily organized to sell vacuiun cleaners on a door-



to-door basis. As the Hawaiian market became sat-

urated, Sayre determined to' open a business in G-uam.

The principal item at that time was the Kirby Vac-

uiun Cleaner. In order to imdertake the business in

Gruam, Mr. Sayre did the following

:

As Sayre and Company, Ltd., he loaned to himself

in Guam a sufficient amount of money, supplies, ma-

terials, furniture and other items to begin the opera-

tion of the business in Guam, the Guam business being

operated under the name of The Kirby Company of

G-uam (R 20). Further, he contacted a number of lead-

ing manufacturers in the United States and obtained

the exclusive franchise for the sale of refrigerators,

stoves and other items, as he already had the exclusive

franchise for the sale of Kirby Vacuum Cleaners

(R 21).

As the Kirby Company of Guam, he then agreed to

pay Sayre & Company, Ltd., Hawaii, a commission,

based on the fact that he had exclusive franchises to

sell the various items (R 22). These commissions were

set up on the Kirby books as owing to Sayre & Com-

pany, Ltd., as follows: 1955: $4,560; 1956: $4,450.94;

1957: $4,687.28 (R 23). The Kirby Company of Guam
also set up on its books the loan obligation to Sayre &

Company, Ltd. Duiing the year 1955, Kirby showed a

payment of $2,000.13 interest to Sayre & Company,

Ltd., and its books showed interest accrued in the

amount of $2,321.19 for 1956 and $2,437.25 for 1957

(R47, 22).

The local Commissioner of Revenue and Taxation

deteraiined that these commissions and interest were



taxable to Sayre & Company, Ltd., and on April 1,

1965, advised Sayre of a deficiency for the tax years

ended November 30, 1955, November 30, 1956, and

November 30, 1957, in the aggi'egate amoimt of

$6,137.04 (Petition, pars. II and III; Answer, pars. 2

and 3). Sayre & Company, Ltd., filed a petition for

redetermination on August 30, 1965. The District

Court of Gruam held that appellant was taxable under

Section 881 of the Internal Revenue Code and gave

judgment for the govemment in the amount of $6,137

(R52).

ISSUES PRESENTED

1. Can the Govemment of Guam tax the intangi-

bles of a Hawaiian corporation?

2. In interpreting the provisions of the Internal

Revenue Code does Guam stand in the position of one

of the United States ? Could appellant be considered a

foreign corporation imder the pro^dsions of Section

881(a) of the Internal Revenue Code?

3. Does the taxation of appellant under Section

881(a) of the Internal Revenue Code discriminate

against interstate commerce and deny due process of

law?

SUMMARY OF ARGUMENT

Guam could tax appellant as a non-resident, foreign

corporation under the provisions of Section 881(a) of

the Internal Revenue Code. The provisions of the



Internal Revenue Code are in force in Guam. In

applying the Guam territorial income tax ''Guam"

may be substituted for ''United States" in the applica-

ble provisions. Such tax is justified in view of the

special status of Guam. No deductions are allowed.

The tax imposed does not constitute a burden on inter- i

state commerce nor deny due process of law.

1. CAN THE GOVERNMENT OF GUAM TAX THE INTANGIBLES
OF A HAWAIIAN CORPORATION?

Under 48 U.S.C.A. Section 14211 (a) the income tax

laws in force in the United States of America and

those which may hereafter be enacted shall be held to

be likewise in force in Guam. Under Section 14211 (e)

in applying as the Guam territorial income tax the

income tax laws in force in Guam, except where it is

manifestly othersvise required, the applicable provi-

sions of the Internal Revenue Codes of 1954 and 1939

shall be read so as to substitute "Guam" for "United

States." "* * * and with other changes in nomencla-

ture and other language, including the omission of

inapplica])le language, w^here necessary to effect the

intent of this section."

Section 881(a) of the Internal Revenue Code im-

poses a tax on every foreign corporation not engaged

in trade or business mthin Guam (substituting

"Guam" for "United States") of 30% of the amount

received from sources within Guam (same substitu-

tion) as interest, etc. The eniunerated items of income

may all be said to be intangibles. Coimsel for appel-



lant contends that jurisdiction to tax intangibles can

only occur in the corporation's domiciliary state. The

residence of the obligor who pays the interest, rather

than the physical location of the securities or the place

of payments, is the determining factor of the source

of interest income. 8 Mertens, Federal Income Taxa-

tion, Section 45.29 (1964). If counsel's contention be

correct, then by the same reasoning, neither could

Congress impose such a tax.

2. m INTERPEETING THE PROVISIONS OF THE INTERNAL
REVENUE CODE DOES GUAM STAND IN THE POSITION OF
ONE OF THE UNITED STATES? COULD APPELLANT BE
CONSIDERED A FOREIGN CORPORATION UNDER THE PRO-
VISIONS OF SECTION 881(a) OF THE INTERNAL REVENUE
CODE?

The trial Court correctly held that the appellant was

a foreign corporation and subject to tax under Section

881(a) of the Internal Revenue Code. (R 52, 53). The

Court did not err in refusing to allow deductions.

Under Section 14211 (e) of the Organic Act of Guam
(48 U.S.C.A.) above quoted, the applicable provisions

of the Internal Revenue Codes of 1954 and 1939 shall

be read so as to substitute ''Gruam" for ''United

States." If we are to adliere to the scheme of taxation

as laid down by Congress in the Revenue Laws, it

seems that like considerations must be entertained in

drawing the distinction between a domestic and a for-

eign corporation for Cuam tax purposes. Thus, since

the Grovernment of Guam has personal jurisdiction

over all coi-porations organized in the temtory of



Guam, it should tax these corporations on income

from whatever source and thus treat them as domestic

corporations. On the other hand, since it does not have

personal jurisdiction over all corporations not organ-
|

ized in its territory, it should tax these corporations

only on income over which it has jurisdiction and con-

trol, and treat them as foreign corporations. A further

argTiment is found in the parallel problems besetting

the Federal Govei-nment and the Government of Guam

in effecting the enforcement of tax laws against cor-

porations not within their jurisdiction. The problem

the Federal Government faces in effecting collection

of tax from a British corporation not doing business

in the United States is similar to the problem faced

by the Government of Guam in effecting collection of

tax from a California or New York corporation not

doing business in Guam.

The interpretation of Section 881 of the Internal

Revenue Code so as to apply to appellant is also justi-

fied considering the special status of the territories

vis-a-vis the United States. United States citizens who

are legal residents of the territoiy cannot participate

fully in the affairs of the Federal Government, nor do

all grants of power and limitations of the United

States Constitution apply in the unincorporated

territories.

As to deductions, U. S. Treasury Regulation 1.882-3

provides that

:

'

' For pui^ioses of computing the tax imposed by

Section 881(a) and described in Section 1.881-2, a

non-resident foreign corporation shall not be



allowed any deductions, since the tax is imposed
upon the gross amount received from sources

within the United States."

The lower Court therefore did not err in refusing

to allow deductions.

As to the decision regarding appellant's corporate

status, no objection was made by counsel to the holding

of the Court that the appellant was a foreign corpora-

tion, nor in fact was any argiunent made on the point.

It is well settled that where no objection is made to a

ruling of the lower Court, the question will not be

considered on appeal.

A party litigant may not sit quiet at the time action

is taken in the trial Court and then complain on ap-

peal, but he is required to indicate in some appropriate

manner his objection or dissent. Occidental Petroleum

Corp. V. Walker (C.A. Okla. 1961, 289 F.2d 1).

Objections not made in trial Court cannot be raised

on appeal to Court of Appeals. Pacific Contact Lah-

oratories, Inc. v. Solex Lai)oratories, Inc. (C.A. Cal.

1954, 209 F.2d 529, certiorari denied 75 S.Ct. 26, 348

U.S. 816, 99 L.Ed. 643).
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3. DOES THE TAXATION OF APPELLANT UNDER SECTION
881(a) OF THE INTERNAL REVENUE CODE DISCRIMINATE
AGAINST INTERSTATE COMMERCE AND DENY DUE PROC-

ESS OF LAW?

Counsel for appellant argues that imder the due

process clause of the Constitution, a state cannot im-

pose a tax unless certain minimum contacts or a

nexus with the taxing state is established. As cited

above under the first argument, the residence of the

obligor who pays the interest, rather than the physi-

cal location of the securities or the place of payment,

is the determining factor of the source of interest

income. 8 Mertens, Federal Income Taxation, Section

45.29 (1964).

It has been held that generally the due process

clause of the 5th Amendment is not a limitation on

Congress' taxing power, and applies to a taxing statute

only if so arbitrary as to constitute confiscation. King-

man & Co. V. Smith, 17 F.Supp. 217 (D.C. 1936).

Counsel also contends that the tax imposed, 30%
without legitimate business deductions, unduly bur-

dens interstate commerce. However, the rate of tax

is not for the Courts to decide. It has been held that

the fact that the rate of taxation is high does not make

the tax a penalty or render it invalid, for where the

power to tax exists the extent of the burden is a matter

for the discretion of the legislative body. White Pack-

ing Co. V. Bohertson, 4th Cir. 1937, 89 F.2d 779.

Furthennore, the tax is imposed on amounts re-

ceived from sources within Guam (sulistituting

^'Guam" for the ''United States"). It would therefore

seem that interstate commerce is not involved.



CONCLUSION

The tax imposed on the appellant is legal. In con-

struing the provisions of the Internal Revenue Code

an analogy cannot be drawn between Guam and one of

the United States, since Guam is an imincorporated

territory and has a status unlike that of a state.

It is therefore respectfully submitted that the deci-

sion of the District Court of Guam should be affirmed.

Dated, Agana, Guaan,

January 12, 1967.

Respectfully submitted,

Harold W. Burnett,
Attorney Greneral,

C. E. Morrison,
Assistant Attorney General,

Attorneys for Appellee.

Certificate

I certify that, in connection with the preparation of

this brief, I have examined Rules 18 and 19 of the

United States Court of Appeals for the Ninth Circuit,

and that, in my opinion, the foregoing brief is in full

compliance with those rules.

C. E. Morrison,
Assistant Attorney General,

Attorney for Appellee.
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No. 20,771
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United States Court of Appeals
for the Ninth Circuit

Sayre & Company, Ltd.,

Appellant,

vs.

A. G. Maddox,
Appellee.

Appellant's Reply Brief

On Appeal from the District Court of Guam

ARGUMENT

I. A Corporation Organized Under the Laws of Any State or

Territory Is a "Domestic" Corporation.

Appellee contends that § 881(a) of the Internal Revenue

Code authorizes Guam to tax appellant as a nonresident

foreign corporation. This contention is seriously made even

though appellee had unsuccessfully made the same conten-

tion previously in a similar case. In Atkins, Kroll (Guam)
Ltd., V. Government of Guam, 367 F.2d 127 (9th Cir. 1966),

the court held that the District Court of Guam erred in con-

cluding that Atkins, Kroll, a California corporation, was a

foreign corporation under Guam tax law. In reaching that



2

conclusion, the court reasoned that § 881(a) does not make a

corporation defined as domestic under § 7701 of the Internal

Eevenue Code a foreign corporation as to Guam because a

manifest and substantial inequity would result from such a

conclusion.

II. Guam Has No Special Tax Privileges Not Available to States.

The Government of Guam argues that failing to allow de-

ductions and imposing the straight 30% tax on income de-

rived from Guam does not constitute a burden on interstate

commerce. No authority is cited for that statement, nor is

there any. The United States may impose a 30% tax on a

foreign corporation as the commerce clause of the Constitu-

tion is inapplicable to the federal government. However,

Guam, nor any state or possession, may not impose a dis-

criminatory tax on a non-local domestic corporation. The

logical conclusion of such a contention would be that any

state or territory in the union could impose a flat 30%
income tax on all corporations, not organized in or doing

business in that state, against all income derived from the

state. Such a conclusion has never been reached even by the

courts. In fact. Congress has, by virtue of § 381, Title 15,

United States Code, very severely restricted the rights of

the states to tax income from interstate commerce. § 381

shows a clear Congressional intent to permit state taxation

only when the corporation or person taxed has specified

business activities within the taxing state. Although § 381

did not become law until 1959, it is a stipulated fact in the

instant case that appellant had no contact whatsoever with

Guam during the years in question and certainly was not

doing business there in any way. Therefore, if it is a

domestic, though non-Guam corporation, it is not subject

to the provisions of § 881(a) of the Internal Revenue Code.
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III. Appellant Cannot Be Taxed at All by Guam Since There Is

No Business Activity or Domicile of Appellant in Guam.

Guam has no special privilege to tax as contended by

appellee. Guam has no "special status" and no authority is

cited by appellee to support that contention. To hold other-

wise would be to give Guam the unlimited power to require

income tax on all income derived from Guam by any person

or corporation, whether domestic in the United States or

foreign. This would mean that a company such as Mont-

gomery Wards would have to pay income tax on income

derived from sales in Guam transacted entirely by mail.

This is carrying the power of a state or territory to tax to

the point of the ridiculous.

It is well settled that the power to levy an income tax

against a foreign corporation by a state is contingent on the

foreign corporation engaging in some business activity in the

taxing state. Spector Motor Service Inc. v. O'Conner, 340

U.S. 602, 95 L.Ed. 573 (1951).

iV. The Status of Appellant Corporation Is a Question of Law.

Appellee argues that no express objection was made by

counsel to the holding by the court that the appellant was a

foreign corporation. Since it was admitted and not contested

that appellant was a corporation incorporated in the State

of Hawaii, its status under the Internal Revenue Code as

applied to Guam is a question of law. Also, it appears from

the record (R.T. 51) that the court apparently thought it

was applying the tax against Kirby Company in Guam on

profits made by the Kirby Company. The Court said

:

"But the fact remains that Kirby and Company did

make profits in Guam; that money was received over

and above expenses in adequate amounts to pay Sayre,

Honolulu; that Sayre said it had been paid, either in

money or in kind, to the Federal Government, and that
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under the local law, this being a separate territorial

tax set up by the United States Congress, the local

government is entitled to collect an income tax on non-

exempt funds received by a corporation in Guam.
Therefore, the court finds in favor of the defendant and

against the plaintiff."

From the foregoing, it would appear that the court was

making a finding that Kirby and Company of Guam should

never have made the payments to Sayre as deductible busi-

ness expenses. The record does not justify such an assump-

tion.

Dated at Oakland, California, February 21, 1967.

Barrett, Ferenz & Trapp
W. Scott Barrett

Attorneys for Appellant

CERTIFICATE

I certify that in connection with the preparation of this

brief, I have examined Kules 18 and 19 of the United States

Court of Appeals for the Ninth Circuit, and that, in my
opinion, the foregoing brief is in full compliance with those

rules.

W. Scott Barrett

Attorney for Appellant
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R. A. Riddell, successor in office to A. G. Maddox,

Commissioner of Revenue and Taxation of Gruam, the

appellee herein, respectfully petitions this Court pur-

suant to Rule 23(5) for a rehearing en banc. The
Court's opinion was filed on May 5, 1967. The time

within which to file a petition has been extended by

the Court to July 5, 1967.

The question is whether taxpayer, a Hawaiian cor-

poration, is a "foreign corporation" subject to the 30

percent Guam Territorial income tax on amounts re-

ceived from sources within Guam by foreign cor-

porations.^

The Court held that taxpayer was not required to

pay tax to Guam on amounts received as interest and

compensation (commissions), reversing the District

Court in a per curiam opinion "on the authority of

Atkins-KroU (Guam) Ltd. v. Government of Guam,

367 F.2d 127 (9th Cir. 1966), certiorari denied, [386]

U.S. [993] (1967)." This conclusion, we submit, is

erroneous because:

(1) Assuming the correctness of the decision in

Atkins-KroU as to dividend income, that case

is no authority for holding that the present

taxpayer is not subject to Section 881 tax on

its interest and commission income; there is

here no instance of double taxation by Guam,

the prevention of which was the stated basis

of that decision, and the effect of the Court's

decision herein is to exempt taxpayer from

any Guam tax.

(2) (a) Atkins-KroU incorrectly held that a Cali-

fornia corporation was a "domestic" corpora-

iSection 881, Internal Revenue Code of 1954 (26 U.S.C. 1964

ed., Sec. 881), as made applicable to Guam by Section 31 of the

Organic Act of Guam (48 U.S.C. 1964 ed., Sec. 1421i).



tion and thus not subject to Gruam's 30 per-

cent income tax on amounts received as divi-

dends from sources in Guam by ''foreign"

corporations; and

(b) it failed to consider that the logical conse-

quence of its holding would be to subject the

California parent corporation to the corporate

income tax under Section 11—not to exempt

the parent corporation from all Guam income

taxes.

1. Even if Atkins-Kroll was correctly decided as

to dividend income, its rationale does not support the

action taken by the Court in this case. In Atkins-

Kroll, the Court first decided that, for Guam tax pur-

poses, the definition of ''domestic" corporation should

be one "created or organized in GUAM or under the

law of GUAM 07^ of any State or Territory/^ It then

moved to the crux of the problem, i.e., whether the

italicized phrase should be omitted as "inapplicable

language" (Section 31(e), Organic Act of Guam).

Concluding that the phrase must be retained, the

Court held that Atkins-Kroll's parent corporation was

a "domestic" corporation of Guam and thus not sub-

ject to the Section 881 tax on the dividend. The Court

reasoned that (367 F.2d, p. 129)—

with respect to [Section 881], unless the words
"or of any State or Territory" are given full

application, a manifest and substantial inequity

results, for otherwise the combined Guam and
Federal tax burden on the income which a Cali-

fornia corporation ultimately receives from the

business of its Guam subsidiary substantially ex-

ceeds the applicable corporate income tax rate

under either the laws of Guam or the United

States. We find nothing to indicate that Congress

2The word "GUAM" indicates a substitution in Section

7701(a) (4), 1954 Code, for the words "United States."
|



intended the Guam tax laws to be interpreted so

as to reach such a result.^

Thus the basis for the decision was the Court's judg-

ment that Congress could not have intended that

Guam tax corporate earnings twice—once when
earned by the corporation and once when paid to its

shareholders as a dividend.

However, in the instant case, we are concerned with

interest and compensation, not dividends. Such items

were not subject to Guam taxes in the hands of Kirby

and Company; they were deductions from gross in-

come. 1954 Code, Sections 162, 163. Thus, the Section

881 tax is the first—and only—Guam tax to which

they can be subject. Consequently, taxpayer should be

taxed by Guam at least on these items even imder the

rationale of Atkms-Kroll, for there is here no double

taxation.

Under the Court's opinion (disregarding for the

moment Section 11), taxpayer would pay no tax to

Guam notwithstanding the fact that these items were

derived from activities in Guam. This result is plainly

inconsistent with the Congressional motive for creat-

ing a separate Guam income tax, i.e., the independence

which follows from its being able to raise revenue

from its own sources for its domestic purposes and

to eliminate the need for direct appropriations from

the federal treasury. Laguana v. Ansell, 102 F.Supp.

3The Court's reference to "Federal" taxes here is unclear.

Atkins-Kroll paid no tax on its 6aniing:s to the United States

since it was a foreign corporation neither doing business in the

United States nor earning income from sources in the United
States. 1954 Code, Sections 881, 882. Its California parent owed
no federal tax on the dividends; it was required to include the

dividends derived from Guam in its gross income for federal

income tax puiT)oses, but would have been entitled to a foreign

tax credit (Sections 901-904, 1954 Code) equal to the federal

tax liability incurred with respect to such di\'idends. See Brief

for Appellant, pp. 9-11, Atkins-Kroll {Guam), Ltd. v. Govern-
ment of Guam, 367 F.2d 127 (C.A. 9th, 1966).



919, 920-921 (Guam, 1952), affirmed per curiam, 212

F.2d 207 (C.A. 9tli, 1954), certiorari denied, 348 U.S.

830 (1954).

Thus, further review of this case is required.

2a. As the Court noted in its per curiam opinion,

the Government of Guam sought review by the Su-

preme Court of the Atkins-KroU decision; we sin-

cerely believed the decision to be erroneous and of

sufficient importance to merit review.^ Since we con-

tinue to hold that belief and since the Court's decision

in this case rests entirely on the authority of Atkins-

KroU, we here urge its reexamination and reversal.

The decision contains two fundamental defects: (1)

it violates the basic premise on which Guam's corpo-

rate tax law is based, i.e., that Guam and the United

States are separate and distmct taxing jurisdictions,^

so that Guam corporations are '

' foreign" for purposes

of the United States income tax and United States

corporations are '^ foreign" for purposes of the Guam
tax.^ (2) The Court's reasoning ignores the equally

fundamental concept that a corporation and its share-

holders are separate taxable entities, so that income

may be taxed once when earned by the corporation

and again when received by the shareholders as divi-

dends.

•*For the information of the Court, three copies of the petition

for certiorai'i, brief in opposition, and reply memorandum are

being lodged with the Clerk.

sOrganie Act of Guam, Sec. 31(b) ; Lagiuina v. Ansell, 102 F.

Supp. 919 (Guam 1952), affirmed per curiam, 212 F.2d 207 (C.A.

9th, 1954), certiorari denied,, 348 U.S. 830 (1954); Jennings v.

United States, 168 F.Supp. 781 (Ct. CL, 1958), vacating opinion,

155 F.Supp. 571 (1957) ; I.T. 4046, 1951-1 Ciun. Bull. 57.

6Rev. Rul. 56-616, 1956-2 Cum. Bull. 589. Presumably a United

States citizen resident in the United States would be a nonresi-

dent alien so far as Guam is concerned. A citizen of Guam resi-

dent in Guam is considered a nonresident alien so far as the

United States is concerned. 1954 Code, Section 932; Rev. Rul.

56, 1953-1 Cum. Bull. 303.



b. The stated basis for the Court's holding in

Atkins-Kroll was the elimination of double taxation

and apparently the Court considered that its conclu-

sion regarding Section 881 would free the corporate

earnings from a second tax. The statute plainly denies

this. The tax imposed by Section 881 is, by its terms

^'in lieu of the taxes imposed by section 11." Thus,

under the scheme of the Code, the fact that share-

holders are foreign corporations or citizens affects

only the rate of the tax imposed at the shareholder

level and the method of collection, but not whether

they are taxed.

The logical consequence of the decision in Atkins-

Kroll would appear to exempt from the Section 8*81

tax, and its implementing administrative measures,

those United States corporations receiving income

from Gruam, but at the same time subject them to the

Section 11 tax as domestic corporations of Guam.

Guam taxes domestic corporations on income derived

from all sources. See Government of Guam v. Koster,

362 F.2d 248, 249 (C.A. 9th, 1966). Thus, if a United

States coiT3oration receives any dividend, interest or

other ''fixed or determinable annual or periodical

income" (Section 881) from Guam, it becomes a

domestic corporation of Guam subject to Guam cor-

porate tax on its world-wide income.

There are grave defects in the Court's reversal of

the judgment of the District Court in this case. For

the reasons stated, this petition for a rehearing en

banc should be granted.

Dated: Jime 30, 1967.

Respectfully submitted,

Harold W. Burnett,
Attorney General,

Attorney for Appellee.
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Attorney General,

Attorney for Appellee.
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MISC. NO. 2670

IN THE UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

UNITED STATES AND THE NATIONAL
AERONAUTICS AND SPACE ADMINISTRATION,

Appellants,

vs.

PHYSICS TECHNOLOGY LABORATORIES,
INC. , et al. ,

Appellees.

BRIEF FOR APPELLANT

JURISDICTIONAL STATEMENT

This is an interlocutory appeal from an order filed Novem-

ber 2, 1965 [R. 15-17] -' by the United States District Court for

the Southern District of California, Southern Division, denying

the Government's Motion to Dismiss filed August 20, 1965 [R.

11-14]. This Motion to Dismiss was made pursuant to Rule 12(b)(1)

of the Federal Rules of Civil Procedure and was based upon the

lack of jurisdiction of the District Court over the subject matter

of this action. Appellees had filed the Complaint and invoked the

!_/ "R" as used herein, refers to Clerk's Transcript of Record.

1.





jurisdiction of the District Court under the Federal Tort Claims

Act, 28U. S. C. 1346(b), 1402, and 2671 -2678 and the criminal

provisions of 18 U. S. C. 1905. By an order entered January 28,

1966, the District Court amended its order denying the Govern-

ment's Motion to Dismiss to certify that "this order involves con-

trolling questions of law as to which there are substantial grounds

for difference of opinion and an immediate appeal from this order

may materially advance the ultimate termination of this litigation"

[R. 44]. The Government, on February 2, 1966, filed in this

Court a timely Application for Leave to Take Interlocutory Appeal

under 28 U. S. C. 1292(b), which Application was granted February

17, 1966. The Government's Notice of Appeal was filed February

25, 1966 [R. 48]. This Court's jurisdiction accordingly rests

upon 28 U. S. C. 1292(b).

STATEMENT OF THE CASE

By this action appellees seek a judgment in the amount of

$5, 000, 000 for damages allegedly sustained as a result of an

alleged disclosure by officers and employees of the National

Aeronautics and Space Administration (NASA) to persons outside

the Government of a so-called "Space Propulsion Concept", which

concept plaintiffs claim was their "trade secret and proprietary

right". Appellees allege in paragraph 6 of the Complaint that they

submitted this concept to NASA on or about October 25, 1961 and

that the officers and employees of NASA "received and accepted

2.





said concept on a secret and confidential basis and agreed to retain

the same on a secret and confidential basis" [R. 6]. Appellees

contend that on or about June 27, 1963 or within a short time there-

after, notwithstanding this alleged agreement, NASA's officers

and employees, while acting within the scope of their employment,

"negligently and/or wrongfully" disclosed appellees' trade secret

and proprietary right to persons outside the Government [R. 7].

The jurisdiction of the District Court is invoked by appellees

under the provisions of the Federal Tort Claims Act, 28 U. S. C.

1346(b), 1402 and 2671-2678, and under the criminal provisions

of 18 U. S. C. 1905 [R. 2].

The Government moved to dismiss the Complaint on the

ground that if the allegations set forth in plaintiffs' Complaint give

rise to a cause of action against the United States, this action may

be maintained only under the Tucker Act, 28 U. S. C. 1491, since

the Complaint, in essence, alleges the breach by NASA of an

express or implied-in-fact agreement or contract between plaintiffs

and NASA that the latter would not disclose plaintiffs' "trade

secret" to persons outside the Government. Because the amount

demanded exceeds $10, 000, an action under the Tucker Act may

only be maintained in the Court of Claims. The same is true to

the extent the action is founded on Federal statute or regulation.

The District Court denied the Government's Motion to Dis-

miss by an order filed November 2, 1965 [R. 15-17] and held

that "if the facts alleged in plaintiffs' [Appellees'] complaint and

memorandum are such that Ohio law -- where the transaction
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occurred -- would allow recovery in tort, this court does have

jurisdiction" [R. 17].

On November 12, 1965 the Government filed a Motion to

Amend the order denying the motion to dismiss to permit an inter-

locutory appeal under the provisions of 28 U. S. C. 1292(b). This

motion to amend was granted by an order entered January 28, 1966

[R. 44], permitting this appeal.

While the Motion to Amend was pending, appellees filed

an Amended Complaint on November 30, 1965 joining as defendants

General Mills, Inc. , Litton Industries, Inc. and Litton Systems,

Inc. [R. 25-38].

The allegations in the Amended Complaint with respect to

the Government are identical to those set forth in the original

Complaint, with one exception. In the original Complaint, appellees

allege that the officers and employees of NASA "received and

accepted said concept on a secret and confidential basis and agreed

to retain the same on a secret and confidential basis" [R. 6]. In

the Amended Complaint it is contended instead that the officers

and employees of NASA "received and accepted said concept to

consider, study, keep, hold and retain on a secret and confidential

basis" [R. 29]. It is the Government's position that this change

in language in no way alters the substance of appellees' cause of

action, since in cases where a party claims that a trade secret

disclosed "in confidence" was later disclosed to others in breach

of the confidence, "the basis of relief is actual or threatened

breach of the obligation of an implied contract . . .
". Annot. ,
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170 A. L. R. 449, 476 (1947).

On January 12, 1966, appellees filed a Notice of Dismissal

of Count II of the Amended Complaint [R. 42, 43], and on March 4,

1966 appellees filed a Notice of Dismissal of the cause of action

as to General Mills, Litton Industries and Litton Systems [R. 46,

47]. This left the Government as the only defendant under the

Amended Complaint.

STATUTORY PROVISIONS

1. The Tucker Act, as it appears at 28 U. S. C. 1491,

provides in pertinent part:

"The Court of Claims shall have jurisdiction to

render judgment upon any claim against the United

States founded either upon the Constitution, or any

Act of Congress, or any regulation of an executive

department, or upon any express or implied contract

with the United States, or for liquidated or unliquidated

damages in cases not sounding in tort.
"

2. 28U. S. C. 1346(a)(2) provides:

"The district courts shall have original juris-

diction, concurrent with the Court of Claims, of: ...

(2) Any other civil action or claim against the

United States, not exceeding $10, 000 in amount,

founded either upon the Constitution, or any act
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of Congress, or any regulation of an executive

department, or upon any express or implied

contract with the United States, or for liquidated

or unliquidated damages in cases not sounding

in Tort.
"

3. The Federal Tort Claims Act, as it appears at 28

U. S. C. 1346(b), provides in pertinent part:

"Subject to the provisions of chapter 171 of this title,

the district courts . . . shall have exclusive jurisdic-

tion of civil actions on claims against the United States,

for money damages, accruing on and after January 1,

1945, for injury or loss of property, or personal injury

or death caused by the negligent or wrongful act or

omission of any employee of the Government while

acting within the scope of his office or employment,

under circumstances where the United States, if a

private person, would be liable to the claimant in

accordance with the law of the place where the act

or omission occurred. "

4. 18 U. S. C. 1905 provides in pertinent part:

"Whoever, being an officer or employee of the United

States or of any department or agency thereof, pub-

lishes, divulges, discloses, or makes known in any

manner or to any extent not authorized by law any
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information coming to him in the course of his employ-

ment or official duties . . . , which information con-

cerns or relates to the trade secrets, processes,

operations, style of work, or apparatus . . . shall

be fined not more than $1, 000, or imprisoned not

more than one year, or both; and shall be removed

from office or employment. "

SPECIFICATION OF ERRORS RELIED ON

1. The District Court erred in holding that it had

jurisdiction over the subject matter of this action under the

Federal Tort Claims Act.

2. The District Court erred in looking to the law of

the State of Ohio and in holding that if the facts alleged are such

that Ohio law would allow recovery in tort, the District Court has

jurisdiction under the Federal Tort Claims Act.

3. The District Court erred in refusing to dismiss

appellees' Complaint, or alternatively, to transfer the cause to

the United States Court of Claims under 28 U. S. C. 1406(c).

QUESTIONS PRESENTED

1. In an action to recover damages in excess of

$10, 000 resulting from a disclosure by Government employees to

persons outside the Government of privately owned "trade secrets"
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in violation of an asserted confidential relationship or agreement

not to do so, or of a Federal statute or regulation, may jurisdic-

tion be based upon the Federal Tort Claims Act, or naust jurisdic-

tion be based upon the Tucker Act for breach of an implied con-

tract or agreement or violation of Federal law or regulation in

an action which cannot be maintained in the district court?

2. Implicit in the first question is whether state law

or federal common law is to be applied in determining (i) whether

there was an implied agreement or promise by a Government

agency, its officers or employees not to disclose the "trade secret",

(ii) whether there was a breach of such an agreement or promise,

and (iii) what would be an appropriate remedy.

SUMMARY OF ARGUMENT

It is the Government's position that if an action may be

maintained against it arising out of the facts alleged in appellees'

Amended Complaint [R. 25-38], such action may not be based

upon the Federal Tort Claims Act, but may be maintained only

under the Tucker Act for the breach of an implied contract or

agreement between appellees and NASA that NASA would not dis-

close appellees' alleged "trade secret" to persons outside the

Government.

Under the common law, the breach of a confidential relation-

ship apparently would give rise to a cause of action either for a
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breach of contract or in tort, _/ The District Court in its MemO'

randum of Opinion on Defendants' Motion to Dismiss notes, for

example, that:

Absent the issue of jurisdiction which here

exists, there has been little reason to debate the

issue as to whether an action for the revelation of a

trade secret by a prospective purchaser sounds in

contract or tort. However, the trend seems to be

that relief can be obtained through either avenue

[R. 16],

2_l Section 757 of the Restatement of Torts (1939 edition) pro-
vides in relevant portions that:

"One who discloses or uses another's trade secret,
without privilege to do so, is liable to the other if (a)

he discovered the secret by improper means, or (b)

his disclosure or use constitutes a breach of confidence
reposed in him by the other in disclosing the secret
to him, o ,

"

In commenting on clause (b), the Restatement notes that:

"A breach of confidence under the rule stated in this
clause may also be a breach of contract which subjects
the actor to liability under the rules stated in the
Restatement of Contracts, But whether or not there is

a breach of contract, the rule stated in this Section
subjects the actor to liability if his disclosure or use
of another's trade secret is a breach of the confidence
reposed in him by the other in disclosing the secret to
him. The chief example of a confidential relationship
under this rule is the relationship of principal and
agent. . , . But this confidence may exist also in other
situations. For example, A has a trade secret which
he wishes to sell with or without his business. B is a
prospective purchaser. In the course of negotiations,
A discloses the secret to B solely for the purpose of
enabling him to appraise its value. . . . [In such a
case] B is under a duty not to disclose the secret or
use it adversely to A.
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It is the Government's contention, however, that where

the suit is against the United States, relief cannot be obtained

through either avenue; to permit such a choice would destroy the

distinction between contract actions and tort actions, which dis-

tinction is carefully preserved in the federal statues. And this

distinction is not an academic one, since under the Federal Tort

Claims Act, state law governs in determining and measuring

liability, whereas under the Tucker Act uniform federal common

law is controlling. Woodbury v. United States, 313 F. 2d 291

(9th Cir, 1963); Padbloc Co. v. United States , 161Ct. CI. 369,

137UoS. P.Q. 224(Ct. CI. 1963). Moreover, the district Courts

have exclusive jurisdiction in actions under the Federal Tort

Claims Act, whereas the Court of Claims has exclusive jurisdiction

in cases involving more than $10, 000 brought under the Tucker

Act. Therefore, as developed more thoroughly hereinafter, if

the District Court's ruling is permitted to stand as precedent,

not only will the federal departments and agencies be subject to

the differing laws of the fifty states in handling trade secrets, but

also the trade secret owner will be permitted to choose both his

forum. Court of Claims or the district courts, and the law to be

applied, federal law or state law. This would clearly be an

anomalous result.

The conclusion that appellees' cause of action, in essence,

is based upon the alleged breach by NASA of an implied contract

follows from the nature of the obligations which result from the

disclosure of a trade secret "in confidence". Perhaps the clearest
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definition of the precise nature of these obligations is provided

by an annotation in American Law Reports beginning at 170 A. L. R.

449 (1947). There it is stated:

"The most common ground for relief is that

the disclosure to defendant . . . was made 'in con-

fidence', by which is meant not simply that plaintiff

placed confidence in the disclosee but that by force

of the circumstances, if not of the language used by

the parties, the disclosee impliedly obligated him-

self to respect the confidence. The basis of relief

is actual or threatened breach of the obligation of

an implied contract. . . . (170 A. L. R. at 475-76)

(Footnotes omitted, )"

The Government's position that the District Court lacks

jurisdiction over appellees' cause of action is supported:

(1) By the only previous decisions construing the

scope of the Federal Tort Claims Act in the context

of trade secret law: Fulmer v. United States, 83

F. Supp. 137 (N.D. Ala. 1949) and Atkiebolaget

Bofors V. United States, 93 F. Supp. 131 (D. D. C.

1950), aff'd . 194 F. 2d 145 (D. C. Cir. 1951).

(2) By a recent decision of the Court of Claims

holding the Government liable under the Tucker Act

for disclosing to persons outside the Government
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confidential information submitted under what the

Court of Claims held to be an implied-in-fact contract

to use this information only for inspection purposes:

Padbloc V. United States , 161Ct. CI. 369, 137U. S. P, Q.

224 (Ct. CL 1963).

(3) By the decision of this Court in the leading case

of Woodbury v. United States , 313 F. 2d 291 (9th Cir.

1963).

(4) By discussions of the questions presented in this

appeal in the literature: see, for example, Kostos,

Unauthorized Use of Technical Data in Government

Contracts : Remedies of the Data Owner , 6 Boston

College Ind. and Com. L. Rev. 753, 756 (Summer

1965) and Note, 55 Dickinson L. Rev. 301, 313 (1951).

I

THE ONLY PREVIOUS DECISIONS CONSTRU-
ING THE SCOPE OF THE FEDERAL TORT
CLAIMS ACT IN TRADE SECRET CASES
SUPPORT THE POSITION THAT THE DIS-
TRICT COURT LACKS JURISDICTION.

Soon after enactment of the Federal Tort Claims Act it

was decided in Fulmer v. United States , 83 F. Supp. 137 (N. D.

Ala. 1949), that an action against the United States could not be

sustained under the Federal Tort Claims Act to recover for the
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alleged unauthorized disclosure and use of an unpatented invention

or a trade secret. In the Fulmer case, the plaintiff alleged that he

had,

" ' . . . entered into an oral agreement with

officers, agents, servants or employees of the defend-

ant' pursuant to which plaintiff disclosed to defendant

his 'device, plan, means or method for bomb sight

indicating chart for aircraft' upon the promise of

said representatives of defendant 'that said disclosure

would be treated in confidence, that such disclosure

would not be revealed to the public or otherwise be

appropriated, [and] that defendant would pay to the

plaintiff for the use of said device, invention, means

or method the reasonable value of same'. " (83 F. Supp.

at 138).

Plaintiff further alleged that subsequently,

" ' . , . defendant in a publication prepared

by it . . . did publish plaintiff's said invention, plan,

means or method' and that since said publication was

designed and intended for the instruction of the military

forces of the defendant, 'defendant has actually used

said invention, device, plan, means or method of

plaintiff." (85 F. Supp. at 138-39).

Several grounds for jurisdiction were argued, including

the Federal Tort Claims Act, The Court rejected all of these, and

13.





granted the Government's motion for a summary judgment. In

commenting on the Federal Tort Claims Act, the Court noted:

"While the Federal Tort Claims Act does not,

in terms, either include or exclude claims arising out

of the alleged use of unpatented inventions, its very

silence on the subject effectively excludes such claims, "

(83 F. Supp, at 151).

Notwithstanding the Fulmer decision, the Aktiebolaget

Bofors Company, in Aktiebolaget Bofors v. United States , 93 F,

Supp, 131 (D, D, C. 1950), aff'd, 194 F, 2d 145 (D. C, Cir, 1951),

brought an action against the United States to recover damages

for what plaintiff contended was the illegal use by the United States

of a secret process owned by plaintiff. Plaintiff alleged that the

United States violated an agreement or license under which the

U, S. Navy was to receive a disclosure by plaintiff of this process

and was to use the process to make and use a so-called Bofors

gun only in the United States, and only for the use of the United

States. The United States, plaintiff contended, subsequently

manufactured large quantities of the Bofors gun and furnished many

to friendly powers under the so-called Lend- Lease Act, and other

similar statutes, in violation of the agreement, for which plaintiff

demanded damages in the am.ount of $2, 000, 000. The Government

moved to dismiss the complaint on the ground that the District

Court was without jurisdiction,

"... in that the claim sought to be asserted
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is one for breach of contract, while the jurisdiction of

this Court in actions against the United States for

breach of contract is limited to claims involving not

more than $10, 000. The Court of Claims alone has

jurisdiction over actions against the United States for

breach of contract involving an amount in excess of

that sum." (93 F. Supp. at 133).

The plaintiff contended, on the other hand, that the action

sounded in tort and that the District Court had jurisdiction under

the Federal Tort Claims Act. The District Court granted the

Government's motion to dismiss the complaint, relying on the

Fulmer case, which it regarded as being "on all fours with the

case at bar". In affirming this decision, the Court of Appeals sum-

marized the law of trade secrets in the context of the Federal Tort

Claims Act:

"The owner of an unpatented trade secret has

a property right in it as long as he does not disclose

it. His right to the exclusive use of it depends upon

the continuance of secrecy. Any person who obtains

the secret from him by theft, bribery, stealth, breach

of a confidential relation or other unlawful means

violates his property right and commits a tort. As

Judge Holtzoff said in his opinion in this case, 'So

long as the secret remains intact, any one who

invades it, is guilty of a tortious act. '
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"The tort lies in the wrongful acquisition.

But one who has lawfully acquired a trade secret may

use it in any manner without liability unless he ac-

quired it subject to a contractual limitation or restric-

tion as to its use. In that event a licensee who uses

the secret for purposes beyond the scope of the license

granted by the owner is liable for breach of contract,

but he commits no tort, because the only right of the

owner which he thereby invades is one created by the

agreement of disclosure. The owner could not maintain

a suit against him for damages arising from unlicensed

use without pleading and proving the contract. This

being true, the gist of the owner's action is the breach

of the licensing agreement.

"Here the Navy Department acquired the secret

lawfully. Subsequent unauthorized use by the United

States was, therefore, not tortious. It follows that

the complaint in case No. 10870 did not state a cause

of action in tort. Moreover, 28 U, S. C. §2680(h) excepts

from those claims upon which the Government may be

sued under the Federal Tort Claims Act 'Any claim

arising out of . . , interference with contract rights. '

"

(194 F. 2d at 147, 148).

Applying the principles of the Bofors decision to the present case,

appellees do not contend that the officers and employees of NASA

acquired the so-called "Space Propulsion Concept" unlawfully,
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Instead it is admitted that appellees submitted this concept to these

officers and employees voluntarily, in the form of a proposal, and

that after this submission "from time to time plaintiffs communi-

cated with NASA concerning said concept and discussed said con-

cept with NASA, its officers and employees" [Ro 29], Appellees,

accordingly, base their claim on the allegations (1) that the NASA

"officers and employees o . . received and accepted said concept

to consider, study, keep, hold and retain on a secret and confiden-

tial basis" [R. 29], and (2) that they subsequently breached this

agreement. Appellees could not maintain a suit against the

Government without proving an agreement or promise, either

express or implied, that the concept would be retained on a con-

fidential basis. This being true, the gist of the action is that the

3/NASA officers and employees breached this agreement. —

'

Both the Fulmer case and the Bofors case, therefore,

stand for the principle that the Federal Tort Claims Act does not

confer jurisdiction upon the district courts in actions against the

Government for the alleged unauthorized disclosure of trade

secrets. In Bofors there was a written license agreement involved,

and following the District of Columbia Court of Appeals decision

3/ As stated in Corpus Juris Secundum, "a licensee of an
unpatented trade secret who uses the secret beyond the

scope of the license granted by the owner, although liable for
breach of contract, commits no tort, or, as it is otherwise stated,

no tort is committed by one who uses iriformation previously em-
braced in the secret, if the disclosure was obtained by lawful
means, " 86 C. J. S. Torts §48 (1954). This view, published after
the Bofors case, is somewhat different from the 1939 Restatement
of Torts view quoted supra at footnote 1.
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in Bofors, a successful action against the United States was main-

tained by the Aktiebolaget Bofors Company in the Court of Claims

for breach of this license agreement. Aktiebolaget Bofors v.

United States , 153 F. Supp. 397(Ct.CL 1957). In Fulmer, the

Court held based upon the evidence that there was no contracts,

either express or implied, which would provide a basis for re-

covery under the Tucker Act.

Except for the present action, the Fulmer case and the

Bofors case appear to be the only instances where a plaintiff based

an action against the United States for the unauthorized disclosure

of a trade secret upon the Federal Tort Claims Act. And the

Bofors case is cited in the literature as standing for the principle

that such an action may not be based upon this Act, See, for

example, Kostos, Unauthorized Use of Technical Data in Govern-

ment Contracts: Remedies of the Data Owner , 6 Boston College

Ind. and Com. L. Rev. 753, 756 (summer 1965) and Note, 55

Dickinson L. Rev. 301, 313 (1951). Kostos draws a distinction

between tangible and intangible property and concludes that the

Federal Tort Claims Act "does not embrace certain torts which

interfere with the intangible rights of the injured party [e. g. , his

rights in trade secrets], as distinguished from damage to his

property or person".
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II

THE COURT OF CLAIMS HAS HELD THAT
IT HAS JURISDICTION UNDER THE TUCKER
ACT IN AN ACTION INVOLVING THE UN-
AUTHORIZED DISCLOSURE OF PROPRIETARY
INFORMATION SUBMITTED TO THE GOVERN-
MENT BY A PROSPECTIVE CONTRACTOR
UNDER AN IMPLIED CONTRACT RESTRICTING

DISCLOSURE.

In Padbloc Co. v. United States , 161 Ct, CI. 369, 137

U. S. P.Q. 224(Ct. CI. 1963), the Government was held liable under

the Tucker Act for disclosing to persons outside the Government

confidential information disclosed to the Government by a prospec-

tive contractor under what the Court of Claims held to be an

implied-in-fact contract that the Government would use this in-

formation only for inspection purposes.

In that case, plaintiff offered to permit the Army Chemical

Corps to have access to the plaintiff's secret plans and processes

for packaging fire bombs if the Chemical Corps would designate

plaintiff's package for fire bombs as the only approved alternate

to a Chemical Corps package on future procurements of fire bombs

until 104, 000 packaged fire bombs had been delivered to or ordered

by the Government, at which time the plaintiff would grant the

Government a royalty-free license under its patents and "know-

how". Almost immediately after this proposal was drawn up in

the New York office of the Chemical Corps in the form of a letter

dated May 2 8, 1954 and signed by plaintiff (it was not signed by

anyone on behalf of the Government), the Government amended the
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existing bid - invitation to designate plaintiff's package as the

approved alternate unit. Subsequently, a contracting officer wrote

plaintiff on June 7 asking for authority to inspect plaintiff's pending

patent application and for all other material promised, in response

to which plaintiff promptly supplied the requested authority and

information. Not long thereafter, it was determined that plaintiff's

package and not the Chemical Corps package best met the Govern-

ment's requirements; whereupon the Government had plaintiff's

drawings copied and given to other fire-bomb contractors together

with other information obtained from plaintiff. Plaintiff then

sued the Government both for breach of contract and patent infringe-

ment. The Court of Claims found the "contract count decisive"

(161 Ct, CL at 371).

As a preliminary matter, the Court held that whether there

was a contract or not "is not to be measured by state law (the

parties seem to think that New York law controls) but by the uniform

federal 'common law' which governs the contracts of the United

States, . . , As always, the federal contract law we apply should

take account of the best in modern decisions and discussion. "

(161 Ct, CI, at 377) (Citations omitted).

In response to the Government's contention that there was

no formal contract between the parties, the Court stated:

"
. , , it is wholly appropriate (and fully in

accord with reality) to read the defendant's letter of

June 7th, although it did not say so in words, as im-

pliedly promising to abide by that provision when the
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information was forwarded. That is certainly what

plaintiff reasonably thought and what the defendant had

every reason to believe the plaintiff would think. The

defendant, for its part, could not reasonably assume

that it would receive plaintiff's secret data without

any interim obligation to protect their secrecy. "

(161 Ct. CI. at 378).

The court then concluded, applying federal common law,

that "plaintiff justifiably assumed that its confidence would not be

violated and that the defendant would respect the limitations clearly

placed on the use of plaintiff's drawings and other material. The

contemporary rules of contract law permit that reasonable ex-

pectation to be fulfilled. " (161 Ct, CL at 379). Based upon this

construction, the Court held the Government liable under the

Tucker Act for the breach of an implied bilateral contract.

Appellees' allegations and the facts of the Padbloc case

are quite analogous. In Padbloc the plaintiff submitted proprietary

information to the Government in the hope of receiving a procure-

ment contract. Appellees allege that their so-called "Space Propul-

sion Concept" was submitted to NASA in the form of a proposal

looking toward the award of a NASA contract (R. 2 8). The court

in Padbloc held in view of the circumstances of the case that the

Government was under an implied obligation to retain plaintiff's

data in confidence. Appellees allege that:

"At the time plaintiff Meckel submitted said
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concept to NASA, and on many occasions thereafter,

plaintiffs have advised NASA, its officers and em-

ployees, that said concept was secret and confidential,

was a trade secret and the proprietary right of plain-

tiffs and requested NASA, its officers and employees,

not to disclose the same outside of Government. At

all times involved herein, NASA, its officers and

employees while acting within the scope of their

office or employment, received and accepted said

concept to consider, study, keep, hold and retain on

a secret and confidential basis. " (R. 29).

Accordingly, if appellees' allegations can be supported,

and if appellees are able to prove a confidential relationship re-

sulting from a binding implied- in-fact contract or agreement

between appellees and NASA, then under the Padbloc decision an

action could be maintained in the Court of Claims under the Tucker

Act. On the other hand, if appellees are unable to prove a con-

fidential relationship founded upon a contract or agreement with

NASA which may be implied under the circumstances, then it is

the Government's position that their cause of action must fail.
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Ill

THE DECISION OF THIS COURT IN THE
LEADING CASE OF WOODBURY v. UNITED
STATES SUPPORTS THE GOVERNMENT'S"
POSITION THAT THE DISTRICT COURT
LACKS JURISDICTION OVER APPELLEES'

ACTION,

The rationale underlying the Fulmer case, the Bofors

Court of Appeals decision, and the Padbloc case was perhaps best

articulated by this Court in the leading case of Woodbury v. United

States, 313 F. 2d 291 (9th Cir. 1963), In this case, plaintiff con-

tended that the United States Housing and Home Finance Adminis-

tration (HHFA) had breached a fiduciary duty, and that the breach

of such a duty was a tort under the Federal Tort Claims Act,

even though the fiduciary duty may have been created by contract.

In affirming the district court's dismissal of the action for lack

of jurisdiction, this Court defined what it regarded as the essential

distinction between actions brought against the United States for

breach of contract and those which may properly be maintained in

tort:

"Appellant argues persuasively and at length

that breach of fiduciary duty is a tort, even though

the duty may be created by contract, and that nowhere

in the Federal Tort Claims Act is such a tort expressly

excepted from its coverage. (See 28 U. S. C. §2680,

where the exceptions are stated). We assume, for

the purposes of this decision, but do not decide, that
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these arguments are sound as far as they go. A

number of cases are cited in support of the proposi-

tion that the coverage of the Federal Tort Claims

Act is not limited to the 'ordinary common- law type

of tort'. We have no quarrel with them, but we are

still of the view that appellant does not have a case

under the Act,

"Under the federal statutes, jurisdiction of

the courts over contract claims against the Government

is different from jurisdiction over tort claims. Con-

tract claims are covered by the Tucker Act, adopted

in 1887 (ch, 359, 24 Stat, 505) and now appearing,

as amended, in 28 U.S. C, §1491, which confers upon

the Court of Claims jurisdiction over 'any claim against

the United States . , . founded . . . upon any express

or implied contract with the United States ... in cases

not sounding in tort'. The district courts have con-

current jurisdiction of such cases under 28 U, S, C.

§1346(a)(2), but only when the claim does not exceed

$10, 000. Jurisdiction over tort claims against the

Government is made 'exclusive' to the district courts

by 28 U. S, C. §1346(b).

"The law applied under the two statutes also

differs. It has long been established that the law to

be applied in construing or applying provisions of

government contracts is federal, not state law. . . .
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It is clear to us that, on principle, federal law must

govern the interpretation and application of a contract

which is the basis for jurisdiction in an action under

the Tucker Act, and it has been so held. . . . The

Federal Tort Claims Act expressly provides for

liability of the United States for torts 'under circum-

stances where the United States, if a private person,

would be liable to the claimant in accordance with the

law of the place where the act or omission occurred'.

(28U. S. C. §1346(b)). Under this Act, therefore,

state law, not federal law, controls. Thus to permit

the result here sought would give to the plaintiff not

only a choice of forum (district court rather than

Court of Claims where over $10, 000 is sought), but

also a choice of law.

"Many breaches of contracts can also be treated

as torts. But in cases such as this, where the 'tort'

complained of is based entirely upon breach by the

Government of a promise made by it in a contract,

so that the claim is in substance a breach of contract

claim, and only incidentally and conceptually also a tort

claim, we do not think that the common law or local

state law right to 'waive the breach and sue in tort'

brings the case within the Federal Tort Claims Act.

The notion of such waiver of breach and suit in tort is

a product of the history of English forms of action;
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it should not defeat the long established policy that

government contracts are to be given a uniform inter^

pretation and application under federal law, rather

than being given different interpretations and applica-

tions depending upon the vagaries of the laws of fifty

different states.

"Allowing the plaintiff to waive the breach and

sue in tort would destroy the distinction between con-

tract and tort preserved in the federal statutes.

"We do not mean that no action will ever lie

against the United States under the Tort Claims Act

if a suit could be maintained for a breach of contract

based upon the same facts. We only hold that where,

as in this case, the action is essentially for breach

of a contractual undertaking, and the liability, if any,

depends wholly upon the government's alleged promise,

the action must be under the Tucker Act, and cannot

be under the Federal Tort Claims Act. (313 F. 2d at

294-96) (Footnotes and case citations omitted).

In the present case, that the appellees' recovery is depend'

ent upon the proof of a promise and a breach of that promise was

recognized by the District Court. Summarizing the case in the

first paragraph of the opinion denying the Government's motion,
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the District Court stated:

"The complaint alleges a negligent and/or

wrongful disclosure by Government officials of a

secret process which had been disclosed to the

officials by plaintiffs for the Government's considera-

tion under the promise by the officials not to disclose* "

(R. 15) (Emphasis added).

The District Court, in part at least, relied for its decision upon

Aleutco Corp. v. United States, 244 F. 2d 674 (3rd Cir. 1957).

This case was discussed by this Court in Woodbury in these terms:

"To the extent that the reasoning in Aleutco

Corp. V. United States, 3 Cir. , 1957, 244 F. 2d 674,

678-679, can be said to be contrary to the views here

expressed, we decline to follow it. But we do not

think that that case is really contrary to our views.

It was an action for conversion of property -- 'a

classic case in tort' --as the court stated. We think

that in Aleutco the action was essentially one sounding

in tort, while here the action is one essentially sound-

ing in contract. There, the breach of contract, if any,

was amere background for the tort -- refusal of the

government to permit the plaintiff to take possession

of property that it owned. The contract was not the

essential basis of the claim -- rather, it came into

the case as a claimed defense on behalf of the govern-

ment, which asserted that plaintiff, by breach of
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contractual arrangements with the government, had

forfeited its right to the property. Not so here.

Fiduciary duty or not, there can be no liability in this

case unless Woodbury can prove (1) an express or im-

plied promise by the Government, through HHFA, to

adopt and carry out a permanent long range plan to

finance the project and (2) a wrongful breach of that

promise. " (313 F. 2d at 296-97).

So too in the instant case, there can be no liability unless appellees

can prove (1) an express or implied promise by NASA not to dis-

close appellees' so-called "Space Propulsion Concept" outside

the Government and (2) a wrongful breach of that promise.

Notwithstanding the authority cited by the Government, the

District Court held that "... if the facts alleged in plaintiffs'

complaint and memorandum are such that Ohio law -- where the

transaction occurred -- would allow recovery in tort, this court

does have jurisdiction" (R. 17), But this misses the point of the

Woodbury case, and the other cases cited above. In Woodbury,

this Court did not look to the law of the state where the alleged

breach of the fiduciary relationship took place to see if this breach

was considered to be a tort; quite the opposite, the Court assumed

this to be so, but held as a matter of law that where a claim

against the United States is founded in essence upon the breach of

a promise by the Government, the matter was not within the scope

of the Federal Tort Claims Act. Similarly, in United States v.

Smith , 324 F. 2d 622 (5th Cir. 1963), and in Blanchard v. St. Paul
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Fire & Marine Insurance Co. , 341 F. 2d 351 (5th Cir. 1965),

cert, denied , 382 U.S. 829 (1965), cited by the District Court,

the Fifth Circuit Court of Appeals did not look to the state law to

determine whether the action complained of was regarded as a

tort or a breach of contract, in turn, to determine whether there

was jurisdiction under the Federal Tort Claims Act, since state

law becomes relevant only if it is first determined that jurisdic-

tion exists under the Federal Tort Claims Act.

United States v. Smith , supra , is quite relevant. In this

case, six subcontractors who performed work for a government

prime contractor sued the United States under the Federal Tort

Claims Act on the ground that a government contracting officer

negligently failed to require a payment bond from the prime

contractor as required by statute. The Court of Appeals reversed

a district court decision rendering judgment against the United

States on the ground that the action could not be sustained under

the Federal Tort Claims Act. In commenting on the intent of

Congress in enacting the Federal Tort Claims Act, the Court

quoted at length fronn the Woodbury decision and concluded that the

common law or local state law right to "waive the breach and sue

in tort" did not bring the case within the Federal Tort Claims Act.

The Snnith case is particularly pertinent in view of the

similarities between the allegation in that case and appellees'

allegations. In Smith the plaintiffs based their action on the allega-

tion that a government contracting officer negligently failed to

include the payment bond in the prime contract in violation of a
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federal statute. In the instant case, appellees contend that em-

ployees of NASA negligently disclosed appellees' so-called "Space

Propulsion Concept" in violation of the provisions of 18 U.S. C.

1905, quoted supra and in violation of NASA regulations. In this

connection it should be emphasized that under 2 8 U. S. C. 1346(a)(2)

and 28 U. S. C. 1491 claims in excess of $10, 000 founded on

Federal statute or regulation as well as those founded on express

or implied contract with the United States are not included within

the jurisdictional grant made to the district courts but are placed

within the exclusive jurisdiction of the Court of Claims.

The importance of applying a federal standard under the

Tucker Act -- (1) in interpreting Federal statutes and regulations

and in construing any alleged agreement or confidential relationship

between appellees and NASA in this action or in determining

whether there was such an agreement, (2) in establishing whether

there was a breach of any agreement, and (3) in fashioning an

appropriate remedy --is underscored by the fact that NASA in its

procurement regulations, issued pursuant to the Armed Services

Procurement Act, 10 U. S. C. 2301 et seq. , provides a procedure

for the submission to NASA of proposals which may contain prop-

rietary information. NASA Procurement Regulations §3. 109,

41 C, F. R. 18-3. 109. NASA has over 30, 000 employees located

at major research installations throughout the country. Over

12, 000 of these employees are scientists and engineers who may

be called upon from time to time to review and evaluate a potential

contractor's trade secret or proprietary information submitted in
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hope of being awarded a NASA contract. NASA officials estimate

that during fiscal year 1965 alone over 3, 000 unsolicited proposals

were submitted by private concerns to NASA for evaluation. If

the duties and liabilities of NASA and its employees in handling

these proposals were held to be governed by state law of unfair

competition in trade secret cases, formulation of NASA-wide pro-

cedures and policies designed to accommodate all of the different

standards applied by the state would be difficult if not impossible.

And, of course, if the District Court's ruling were allowed to

stand in the case, the precedent would apply to all departments

and agencies of the Government, and the attendant problems from

an operational point of view would be multiplied many times over.
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CONCLUSION

For the reasons stated, it is respectfully requested that

the District Court's order denying the Government's Motion to

Dismiss be reversed and that the case be remanded with instruc-

tions to dismiss appellees' Amended Complaint. Alternatively,

it is requested that the case be remanded to the District Court

with instructions to transfer the case to the Court of Claims

under 28 U. S. C. 1406(c).

Respectfully submitted,

MANUEL L. REAL,
United States Attorney,

FREDERICK M. BROSIO, JR.,
Assistant U. S. Attorney,
Chief, Civil Division,

CLARKE A. KNICELY,
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Attorneys for Appellants,
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No. 20776

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

United States and the National Aeronautics and
Space Administration,

Appellants,

vs.

Physics Technology Laboratories, Inc., et al.,

Appellees.

BRIEF FOR APPELLEES.

Jurisdictional Statement.

Appellees agree with the Jurisdictional Statement of

Appellants.

Statement of the Case.

Appellees do not controvert the Statement of the

Case of appellants except that it does not agree with

the Government's position (Appellants' Br. p. 4).

Statutory Provisions.

Appellees agree that appellants have correctly cited

and quoted the statutory provisions involved.

Question Presented.

Appellees believe that appellants' statement of "Ques-

tions Presented" (Appellants' Br. pp. 7-8) inaccurately
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presents the real question involved. Appellees would state

it thusly:

Does an action to recover damages by reason of the

"negligent and/or wrongful acts and omissions of"

Government (NASA) employees in disclosing appel-

lees' "secret and confidential . . . trade secret . . . and

proprietary right" [R. 25, et seq.Y to persons (compet-

itors of appellees) outside Government arise ex con-

tractu and, therefore, establish jurisdiction in the

United States Court of Claims under the Tucker Act,

[28 U.S.C. 1491], or does it arise ex delicto and,

therefore, establish jurisdiction in the United States

District Court under the Federal Tort Claims Act [28

U.S.C 1346(b)]?

Argument.

Appellees' Amended Complaint [R. p. 25, et seq.]

alleges, among other things, "At all times involved here-

in, NASA, its officers and employees while acting

within the scope of their office or employment, received

and accepted said concept to consider, study, keep, hold

and retain on a secret and confidential basis." Seizing

upon this language and ignoring the other allegations of

the complaint, appellants would have this Court believe

that the Government and appellees entered into a con-

tract to keep the secret. This is far from the facts of

the case.^ This allegation should be construed in light

of the other allegations of the amended complaint to

mean what it states and nothing more—certainly not

that it establishes a contractual relationship between the

parties.

^Record references are indicated thusly: "R. p ".

^Appellees refer to lang^uage in the original complaint using

the word "agreed" (eliminated in the Amended Complaint) to

bolster their claim of "contract" (Appellants' Brief, p. 4).
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There was no contract within the meaning of 28

U.S.C. §1491 (as amended) which provides, "The

Court of Claims shall have jurisdiction to render judg-

ment upon any claim against the United States founded

either upon the Constitution, or any Act of Congress or

any regulation of an executive department, or upon any

express or implied contract with the United States, or

for liquidated or unliquidated damages in cases not

sounding in tort" (emphasis suppHed). The jurisdic-

tion of the Court of Claims upon any express or im-

plied contract with the United States means actual con-

tracts, either express or implied in fact.^ State of Ala-

bama V. United States (1931), 282 U.S. 502. The

Court of Claims has jurisdiction of all actions ex con-

tractu but not of actions ex delicto^ Ingram v. United

States (1897), 32 Ct. CI. 147, reversed on other grounds

172 U.S. 327. The liability of the Government in actions

on contract, is simply that which the claimant might

pursue against another defendant in another Court,

Deming v. United States (1865), 1 Ct. CI. 190, appeal

dismissed 76 U.S. 145.

Appellees' claims in this case are not based on any

contract expressed or implied but rather on a tort

—

breach of confidence—which in this case is founded on

the common-law tort of breach of confidence, the viola-

tion of the statute 18 U.S.C. §1905 and the violation of

the regulations of appellants,^ any one or all of which

^The phrase "not sounding in tort" prevents a claimant from
waiving a tort and suing ex contractu, even in a case where he

could have done so at common law. McArthur v. U.S. (1894),

29 Ct. CI. 194. See. also. Castelo v. U.S. (1916), 51 Ct. Q. 221.

^As to regulations concerning disclosure of confidential in-

formation, trade secrets and proprietary data, see Armed Service

Procurement Regulations 4-205. le and Title 41 C.F.R. 18-3,

109(a).



constitutes the negligent and/or wrongful acts and

omissions of appellants within the meaning of 28

U.S.C §1346(b).

We have no quarrel with the basic proposition of ap-

pellants that breach of contract claims against the

United States are within the jurisdiction of the Court

of Claim under 28 U.S.C. §1491, (except claims involv-

ing not more than $10,000 [28 U.S.C. §1346(a)(2)]

and that the cases cited by appellants support this

basic proposition.^

Fidmer v. United States, 83 Fed. Supp. 137 (1949), a

decision of the United States District Court for the

Northern District of Alabama, Southern Division, in-

volved a claim by plaintiff that the United States

"would pay to plaintiff for the use of said device, in-

vention, means or method, the reasonable value of

same" and contemporaneously therewith agreed that

plaintiff's "disclosure would be treated in confidence,

that such disclosure would not be revealed to the public

or otherwise be appropriated." (83 Fed. Supp. 138).

^We do not agree, however, that the decision of the District

Court for the Northern District of Alabama, Southern Division,

in the Fitlmer v. U.S.. 83 Fed. Supp. 137 (1949) is sound in its

entirety. For example. Fulmer appears to decide that where
plaintiff's alleged invention had never been patented, he could

not maintain an action against the United States under the Fed-

eral Tort Qaims Act for damage to or loss of his "property"

since an unpatented invention is only an inchoate right and in

the absence of statute, no suit can be maintained for using

it before the patent is issued. To the contrary, the United

States Court of Appeals for the District of Columbia, Aktiebola-

get Bofors v. U.S.. 194 F. 2d 145 (1951) held that the owner
of an unpatented trade secret has a proprietan,' right in it so long

as he does not disclose it and his right to exclusive use of it

depends upon continuance of secrecy. (194 F. 2d 147), quoting

from the opinion of Judge Holtzoff in the decision below, "So
long as the secret remains intact, anvone who invades it is guilty

of a tortious act". (Aktiebolaget Bofors v. U.S. (D.C. 1950),

95 Fed. Supp. 131, 133).
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The Fiilmer case clearly involved a claim of a contract

between plaintiff and the Government "express or im-

plied." This action does not involve such a claim. Fur-

thermore, as pointed out, infra, the cases cited by ap-

pellants all involve a breach of a duty created by and

arising out of contract, whereas the cause of action al-

leged in appellees' Complaint involves the breach of a

duty to retain a confidence arising out of a relation-

ship of confidence and trust.

The Bofors case, supra, cited by appellants involved

a contract between the United States and Aktiebologet

Bofors by the terms of which Bofors granted to the

Navy Department, in consideration of the sum of

$600,000, an "Exclusive and irrevocable license to

make, use and have made in the United States for the

United States use the Bofors 40 mm. water-cooled

gun. . . .". Bofors also agreed under the contract to

make full disclosure of its secret process and to furnish

the services of two expert production engineers for a

period of one year. Bofors based its claim under the

Federal Tort Claims Act on the "transfer, under the

Lend Lease Act and similar legislation, Bofors guns

and ammunition to other nations to be used by them

in the common war against Germany and Japan". (194

F. 2d 147). The Circuit Court for the District of Co-

lumbia held that the claim stated in the complaint was

one for "breach of the licensing agreement"; "a tort

claim was not stated in the Complaint"; and "it should

be borne in mind that the purpose of the action was not

to prevent unlicensed use of the trade secret . . . but

to obtain compensation for past and future use of the

secret bevond the scope of the license which had been

granted" (194 F. 2d pp. 148-149).



It is important also to note that as pointed out by

appellants in their Brief (pp. 17-18), a successful ac-

tion against the United States was maintained by

Aktiebolaget Bofors Company in the Court of Claims

for breach of contract (Appellees' Memo. p. 11).

Appellants' Brief also cites Pabloc Co. v. U.S., 161

Ct. CI. 369, 137 U.S.P.Q. 224 (Ct. CI. 1963). This

case involved a claim by plaintiff that a contract be-

tween plaintiff and the Government had been consum-

mated under the terms of which the Government would

designate plaintiff's package for fire bombs as the only

approved alternate to a Chemical Corps package on fu-

ture procurements until 104,000 packaged fire bombs

had been delivered to (or ordered by) the Government,

whereupon plaintiff would grant the Government a

royalty-free license under its patents, plus ''know-how".

Meanwhile, plaintiff would supply the Government with

drawings, specifications and "know-how" for inspection

purposes. Almost immediately after this proposal had

been stated and signed by plaintiff (although not signed

by the Government), the Government amended an exist-

ing bid invitation to designate plaintiff's package as the

approved alternate unit. Not long thereafter, it was de-

termined by the Government that the Chemical Corps

package did not meet the Government's performance re-

quirements while plaintiff's did. Whereupon, the Gov-

ernment had plaintiff's drawings copied and given to

other fire bomb contractors together with other infor-

mation obtained from plaintiff. As a result, the other

contractors manufactured the package. The Governme^-'t
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argued that nothing more than an unilateral offer was

contemplated and that there was no countervailing prom-

ise by the Government. (Plaintiff sought damages

for violation of contract and also sought compensation

for the unlicensed use of patents which were the sub-

ject of the contract). The Court of Claims found "the

contract count decisive" and, in addition, held that as a

part of that agreement the Government had promised

to abide by plaintiff's condition that its trade secret in-

cluding "know-how" would not be disclosed to anyone

outside of Government until after the delivery to (or

order by) the Government of 104,000 fire bombs in

plaintiff's package, and ordered the case to proceed be-

fore the Trial Commissioner for the determination of

damages.

It should be crystal clear that the cases cited by ap-

pellants in their memorandum (while supporting a valid

proposition that claims against the United States aris-

ing out of contract, express or implied, and which are

"essentially for breach of a contractual undertaking"

are exclusively within the jurisdiction of the Court of

Claims (if over $10,000)), are relied on by appellants in

the mistaken idea of what is actually involved in this

case and are completely irrelevant to the issues pleaded

in the Amended Complaint. We believe that our discus-

sion of those cases in light of the allegations of appel-

lees' Amended Complaint here and in light of the pro-

visions of the Federal Tort Claims Act, unerringly dem-

onstrates that a cause of action within the jurisdiction of

the District Court has been pleaded.



Appellees' Tort Claim.

Appellees' claim in this action, as we have pointed

out, is based solely upon an alleged tort committed by

defendants, its officers and employees while acting with-

in the scope of their office and employment, "under

circumstances where the United States, if a private per-

son, would be liable to the appellees in accordance with

the law of the place where the acts and omissions al-

leged by appellees occurred". (28 U.S.C. §1346.)' Ap-

pellees claim that appellants committed "negligent and/

or wrongful acts and omissions" which are cognizable

under the law of torts on three bases

:

1. The violation of the common law duty to retain

the trade secret and proprietary right of plain-

tiffs in confidence;

2. The violation of the statutory duty not to pub-

lish, divulge or disclose trade secrets under pen-

alty of criminal sanctions (18 U.S.C. §1905);

and

3. The violation of the duty imposed by Govern-

ment regulations not to disclose confidential in-

formation, trade secrets and proprietary rights

under Armed Services Procurement Regulations

4-205.1e and Title 41 C.F.R. 18-3, 109(a).

^Appellants, in their Brief (p. 10) complain: ".
. . if the

District Court's ruling is permitted to stand as precedent, not

only will the federal departments and agencies be subject to the

differing laws of the fifty states in handling trade secrets, but

also the trade secret owner will be permitted to choose both his

forum, Court of Claims or the district courts, and the law to

be applied, federal law or state law. This would clearly be an

anomalous result." Under the Federal Tort Claims Act. are not

federal departments and agencies subject to the differing laws

of the fifty states concerning Negligence, Master and Servant,

etc.? Furthermore, in tort cases, there is only one forum

—

the

United States District Court.
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Appellees claim that the violations by appellants of each

of their duties to appellees referred to above constituted

negligent and/or wrongful acts or omissions within the

meaning of 28 U.S.C. §1346 and proximately caused in-

jury or loss of property to appellees for which they seek

money damages.

As stated by appellants in their Brief (p. 9, in. 2)

their common law duty to retain the trade secret or pro-

prietary right of appellees in confidence is clearly ex-

pressed in Restatement of Torts §767 which provides

as follows:

Liability for Disclosure or Use of Another's Trade

Secret—General Principle

"One who discloses or uses another's trade secret,

without privilege to do so, is liable to the other if

(a) he discovered the secret by improper means, or

(b) his disclosure or use constitutes a breach of

confidence reposed in him by the other in disclos-

ing the secret to him. ..."

Concerning clause (b), the Restatement comments:

"A breach of confidence under the rule stated in

this clause may also be a breach of contract which

subjects the actor to liability under the rules stated

in the Restatement of Contracts. But whether or

not there is a breach of contract, the rule stated in

this Section subjects the actor to liability if his dis-

closure or use of another's trade secret is a breach

of the confidence reposed in him by the other in

disclosing the secret to him. The chief example of a

confidential relationship under this rule is the re-

lationship of principal and agent . . . But this con-

fidence mav exist also in other situations. For ex-
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ample, A has a trade secret which he wishes to sell

with or without his business. B is a prospective pur-

chaser. In the course of negotiations, A discloses

the secret to B solely for the purpose of enabling

him to appraise its value ... [In such a case] B
is under a duty not to disclose the secret or use it

adversely to A."

To emphasize that the duty not to disclose appellees'

secret may arise as a matter of tort law rather than out

of a contract, the Restatement of Torts in a subsequent

comment appearing in §767 states that (such) "duty

not to disclose may arise out of a contract made by him

or it may be based on the rules stated in Clauses

(a), (b) and (d)"' of this Section."

The facts as alleged in appellees' Amended Complaint

fall squarely within the example described in the preced-

ing "Comment on Clause (b)": "A (Appellants) has a

trade secret (Propulsion by Sputtering Concept) which

he wishes to sell with or without his business. B

(NASA and the United States Government) is a pro-

spective buyer. In the course of negotiations (submis-

sion of proposals), A (Appellees) discloses the secret

to B (Government and NASA) solely for the pur-

pose of enabhng him (Government and NASA) to

appraise its value.
"^

^"(d) he learned the secret with notice of the facts that

it was a secret and that its disclosure was made to him by
mistake."

^Parenthetical matters supplied.
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The Law of Ohio.

Appellees bring their action and invoke the jurisdic-

tion of this Court under the Federal Tort Claims Act.

Having established jurisdiction, to prove their case, ap-

pellees need but establish that the cause of action set

forth in their Amended Complaint involves negligent

and/or wrongful acts which constitute a tort for which

the Government, if a private person, would be liable

under the law of the state in which the act or omission

complained of occurred (and that said tort proximately

caused injury or loss of property to appellees, and the

money damages flowing therefrom). The act or omis-

sion complained of occurred at the Lewis Research Cen-

ter, Cleveland, Ohio. The act or omission complained of

is the wrongful and/or negligent disclosure in the state

of Ohio by the officers and employees of NASA and

the U. S. Government of a confidence responded in

them by appellees (while acting within the scope of

their office or employment). Ohio law recognizes the

existence of a confidential relationship not arising out

of contract: "A confidential relationship may be said

to exist whenever trust and confidence is reposed by one

person in the integrity and fidelity of another." State

ex rel. Shriver v. Ellis (App.), 49 O.L. Abs. 161,

75 N.E. 2d 704 (1947). "It may be natural or defacto

or legal and formal". Taylor v. Shields (App.), 64 O.L.

Abs. 193, 111 N.E. 2d 595. "The relationship of con-

fidence and trust ... is not confined to those well-kno^^•n

relations of trustee and beneficiary, guardian and ward,

and attorney and client. It applies to every case

where . . . confidence is reposed and betrayed." Smith

V. Patterson, 33 O.S. 70. See also discussion and cases

collected in 23 Ohio Jur. 2d 539, et seq.



—12—

Ohio law recognizes the existence of a trade secret

as a property right and provides for its protection

against invasion by breach of trust. Owens Mach. Co.

(App.), 10 O.L. Abs. 367. Ohio Courts will enjoin the

disclosure of a secret mechanical idea, the knowledge of

which was obtained in confidence. Recording and C.

Mach. Co. V. Neth, 7 ONP NS 217, 19 ODNP 169,

80 N.E. 1129. See also discussion and cases collected in

52 Ohio Jur. 2d 417, et seq. Thus, we see that Ohio

law recognizes and confirms the existence of the tort

described in subparagraph (b) of §757 of Restatement

of Torts.

Ohio also acknowledges that the violation of a specif-

ic criminal statute or ordinance may be the basis for a

civil claim for damages and may constitute negligence

per se. Under Ohio law, appellees need but prove the

appellants' violation of §1905 of Title 18, United States

Code in order to establish appellants' negligence as a

matter of law. "Negligence per se is a violation of a

specific requirement of law or ordinance, the only fact

for determination by the jury being the commission or

omission of the specific act inhibited or required."

"Conduct violative of specific legislative requirement is

illegal, and if it proximately results in injury to one to

whom the duty is owed, the transgressor is liable for

the resulting damage." See discussion and cases col-

lected in 39 Ohio Juris. 2d 550, et seq.

Woodbury v. United States.

Appellants rely most heavily on the decision of this

Court in Woodbury v. United States, 313 F. 2d 291

(C.A. 9, 1963). This case was held to involve a cause of

action for breach of a contractual undertaking and any
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action, if maintainable, must be brought in the Court of

Claims under the Tucker Act,

This case involved a claim by plaintiff (and the trial

court so held (192 Fed. Supp. 924) that in connection

with the "contractual obligation" to provide financing

for the construction of a housing project there existed

"an implied obligation of HHFA (Housing and Home
Finance Agency) to arrange for or provide long-term

financing, and that it did not do so" (313 F. 2d 294).

Plaintiff asserted a contract (within HHFA's con-

tractual obligations to him) not "express", but "im-

plied". Plaintiff termed it a breach of HHFA's fiduci-

ary duties. The United States District Court for the

District of Oregon dismissed the action for lack of

jurisdiction holding that if there was a breach of fi-

duciary duties, such a breach was not the "ordinary

common-law type of tort" contemplated by the Federal

Tort Claims Act (313 F. 2d 294). On appeal, it was

argued by appellant that breach of fiduciary duty is a

tort "even though the duty may be created by contract".

This Court stated with regard to this argument, "We
assume, for the purposes of this decision, but do not

decide, that these arguments are sound as far as they

go." A number of cases are cited in support of the

proposition that the coverage of the Federal Tort Claims

Act is not limited to the "ordinary common-law type of

tort". We have no quarrel with them, but we are still

of the view that appellant does not have a case under

the Act" (313 F. 2d 294-295). This Court pointed out

that jurisdiction of the courts over contract claims

against the Government is different from jurisdiction

over tort claims. The first is lodged in the Court of

Claims under 28 U.S.C. §1491 and the second, in the



—14—

United States District Courts under 28 U.S.C. §1346-

(b). This Court also pointed out that the law to be

applied in construing or applying provisions of Govern-

ment contracts is federal and the law to be applied

under the Federal Tort Claims Act is state (313 F. 2d

295). The Federal Tort Claims /\ct expressly provides

for liability of the United States for torts ''under cir-

cumstances where the United States, if a private person,

would be liable to the claimant in accordance with the

law of the place where the act or omission occurred"

[28 U.S.C. §1346(b)].

This Court stated,

"Many breaches of contract can also be treated as

torts. But in cases such as this where the tort com-

plained of is based entirely upon breach by the

Government of a promise made by it in a con-

tract, so that the claim is in substance a breach of

contract claim, and only incidentally and conceptu-

ally also a tort claim, we do not think that the com-

mon law or local state law right to waive the

breach and sue in tort brings the case within the

Federal Tort Claims Act" (Emphasis supplied, 313

R 2d 295).

This Court carefully pointed out,

"We do not mean that no action will ever lie

against the United States under the Tort Claims

Act if a suit could be maintained for a breach of

contract based upon the same facts. We only hold

that where, as in this case, the action is essentially

for breach of a contractual undertaking, and the

liability, if any. depends wholly upon the Govern-

ment's alleged promise, the action must be under

the Tucker Act and cannot be under the Federal

Tort Claims Act. . . . Fiduciarv dutv or not. fh^vf^
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can be no liability in this case unless Woodbury can

prove (1) an express or implied promise by the

Government, through HHFA, to adopt and carry

out a promised long-range plan to finance the

project and (2) a wrongful breach of that promise"

(313 F. 2d 296-297).

The following statement appearing in the penultimate

paragraph in the Court's decision is enlightening,

"Since it appeared in oral argument that Woodbury

also has a case pending in the Court of Claims,

the case being held in abeyance pending our de-

cision, we see no need for transferring this case to

that court under 28 U.S.C. §1406(c)."

The Woodbury decision carefully explains that "the

law to be applied in construing or applying provisions

of government contract is federal, not state law" and

that, under the Federal Tort Claims Act, "state law,

not federal law, controls" (313 F. 2d 295). There, ap-

pellant argued, ".
. . that breach of fiduciary duty is a

tort, even though the duty may be created by contract

. .
." (313 F. 2d 294).

This Court points out,

"The notion of such waiver of breach and suit

in tort is a product of the history of English forms

of action; it should not defeat the long established

policy that government contracts are to be given a

uniform interpretation and application under fed-

eral law, rather than being given different inter-

pretations and applications depending upon the va-

garies of the laws of fifty different states." (313

F. 2d 295).

"Allowing the plaintiff to waive the breach and

sue in tort would destrov the distinction betweeti
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contract and tort preserved in the federal statutes.

As the Supreme Court said in Feres, supra, at 139,

71 S.Ct. at 156, the Tort Claims Act 'should be

construed to fit, so far as will comport with its

words, into the entire statutory system of remedies

against the Government to make a workable, con-

sistent and equitable whole.' It has been repeatedly

held that one having a claim against the govern-

ment that is essentially one sounding in tort may

not 'waive the tort and sue in assumpsit,' thereby

bringing his claim under the Tucker Act as one

upon a contract with the United States, even

though he could have done so under local law if

he were asserting the same claim against a private

party." (313 F. 2d 296).

It should be beyond question upon reading the allega-

tions of the Amended Complaint [R. p. 25, et seq.\, in

their entirety that appellees' claim is not based "en-

tirely" or even partly "upon breach by the Government

of a promise made by it in a contract" (313 F. 2d

295). No contract (express or implied) with the Gov-

ernment is involved. And, appellants cannot distort the

language of a single phrase taken out of context to

create one. As in the case of Aleutco Corporation v.

United States (C.A. 3, 1957, 244 F. 2d 674, 678-679)

cited and discussed by this Court in the Woodbury

case (313 F. 2d 296-297) this is a "classic case in tort."

The case of United States v. Smith (C.A. 5, 1963,

324 F. 2d 622), discussed by appellants in relation to

the Woodbury decision (Appellants' Br. pp. 29-30) is

not in point. There, six subcontractors who performed

work for a Government prime contractor, sued the

United States under the Federal Tort Claims Act on the
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ground that the Government contracting officers failed

to require a payment bond from the contractor under

the Miller Act, 40 U.S.C. §270a, before execution of

the prime contract. The absence of such payment bond

made it impossible for the subcontractors to collect for

the materials and labor furnished by them on the job.

The trial court held that the failure of the contracting

officers for the Government to obtain such bond vio-

lated the Miller Act.

Concerning the alleged violation of the Miller Act,

the 5th Circuit held, "We do not need to decide whether

the Miller Act placed on the United States Government

a duty to the supplier of labor and materials in a public

contract to see to it that the bond required of the con-

tractor be executed prior to the letting of the con-

tract .. ." (324 F. 2d 624).

The Court concluded,

"We think that it (the Federal Tort Claims

Act) indicates clearly that Congress did not intend

to permit the suit against the United States for the

contract price of a construction project remaining

unpaid by the contractor merely because under the

laws of some of the states, a state or municipality

might be subject to such liability for the protec-

tion of such unpaid creditors on state public con-

tracts."

The Court then cited and quoted from the Woodbury

case, including the statement,

".
. . where the 'tort' complained of is based en-

tirely upon breach by the Government of a promise

made by it in a contract, so that the claim is in

substance a breach of contract claim, and only in-

cidentally and conceptually also a tort claim, we
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do not think that the common law or state law right

to waive the breach and sue in tort brings the case

within the Federal Tort Claims Act."

It may be noted that appellants, after twisting and

torturing the single phrase of the Amended Complaint

referred to, supra, p. 2, in trying to emphasize the im-

portance of a decision here, state

:

"NASA has over 30,000 employees located at

major research installations throughout the coun-

try. Over 12,000 of these employees are scientists

and engineers who may be called upon from time to

time to review and evaluate a potential contractor's

trade secret or proprietary information submitted

in hope of being awarded a NASA contract.

NASA officials estimate that during fiscal year

1965 alone over 3,000 unsolicited proposals were

submitted by private concerns to NASA for eval-

uation." (Emphasis supplied, App. Br. pp. 30-

31).

This is precisely the status of appellees. They were

a potential contractor; they had submitted their trade

secret and proprietary right in the form of an unso-

licited proposal in hope of being awarded a NASA con-

tract. Appellees were not awarded a NASA contract.

NASA tortiously disclosed their trade secret and pro-

prietary right.

It is respectfully submitted that the Order of the

District Court should be affirmed.

Dated: September 12, 1966.

George W. Jansen,

Richard M. Rand,

Attorneys for Appellees.
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NO. 2 7 7 6

IN THE UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

UNITED STATES AND THE NATIONAL
AERONAUTICS AND SPACE ADMINISTRATION,

Appellants,

vs.

PHYSICS TECHNOLOGY LABORATORIES,
INC. , et al. ,

Appellees.

REPLY BRIEF FOR APPELLANTS

SUMMARY OF ARGUMENT
IN REPLY TO APPELLEES' BRIEF

The arguments and authorities set forth in appellees' Brief

do not refute the Government's position that if an action may be

maintained against it arising out of the facts alleged in the Amended

Complaint, such action may not be based upon the Federal Tort

Claims Act, but may be maintained only under the Tucker Act

either (1) for the breach of an express or implied contract or agree-

ment between appellees and NASA, or (2) as a claim "founded

either upon . . . any Act of Congress, or any regulation of an

executive department". 28 U. S. C. 1491.

As to (1) above, the Government has not "seized" upon the

1.





specific language of the Amended Complaint in challenging the

jurisdiction of the District Court, as contended by appellees. Nor

does the Government construe appellees' claim as being based

upon a formal written contract between them and NASA. Instead,

the Government's position follows from the conclusion that there

can be no liability in the present case unless appellees can prove,

first, a promise by NASA, either express or implied, not to dis-

close appellees so-called "Space Propulsion Concept" to persons

outside the Government, and secondly, a wrongful breach of that

promise. As stated in the annotation quoted in the Government's

Brief (p. 11), in cases where a party claims that a trade secret

disclosed "in confidence" was later disclosed to others in breach

of the confidence, "the basis of relief is actual or threatened breach

of the obligation of an implied contract. . .
". 170 A. L. R. 449,

475 (1947). Appellees' action, therefore, is essentially for the

breach of an express or implied agreement or contract, and as

such, may be founded only upon the Tucker Act.

As to (2) above, appellees contend that employees of NASA

negligently disclosed appellees' so-called "Space Propulsion Con-

cept" in violation of the provisions of 18 U. S. C. 1905 and in viola-

tion of NASA regulations. —' This adds support to the Government's

position on jurisdiction. Under 28 U. S. C. 1346(a)(2) and 28 U. S. C.

l_l Appellees refer to the Armed Services Procurement Regu-
lations, which apply only to the Department of Defense.

The NASA Procurement Regulations appear at 41 C. F. R. 18-1. 100
et seq. For the purpose of this Appeal, the differences between the

two are not pertinent.

2.





1491 claims in excess of $10, 000 founded on Federal statute or

regulation, as well as those founded on express or implied contract

with the United States, are not included within the jurisdiction of

the district courts but are placed within the exclusive jurisdiction

of the Court of Claims under the Tucker Act.

Appellees cite no case in which an action for the unauthorized

disclosure of a trade secret was successfully maintained under the

Federal Tort Claims Act. Indeed, all the cases in point, including

Fulmer V. United States , 83 F. Supp. 137 (N. D. Ala. 1949),

Aktiebolaget Bofors v. United States , 93 F. Supp. 131 (D. D. C.

1950), aff'd 194 F. 2d 145 (D. C. Cir. 1951), Padbloc Co. v. United

States , 161Ct. CI. 369, 137U. S. P. Q. 224 (Ct. CI. 1963), and

Woodbury v. United States , 313 F. 2d 291 (9th Cir. 1963), all cited

and discussed in the Government's Brief, support the Government's

position that the District Court erred in refusing to grant the

Government's Motion to Dismiss or alternatively to transfer the

case to the Court of Claims under 28 U. S. C. 1406(c).

3.





CONCLUSION

It is respectfully requested that the District Court Order

denying the Government's Motion to Dismiss be reversed and that

the case be remanded with instructions to dismiss appellees'

Amended Complaint. Alternatively, it is requested that the case

be remanded to the District Court with instructions to transfer the

case to the Court of Claims under 28 U. S. C. 1406(c).

Respectfully submitted,

MANUEL L. REAL,
United States Attorney,

FREDERICK M. BROSIO, JR.,
Assistant U. S. Attorney,
Chief, Civil Division,

CLARKE A. KNICELY,
Assistant U. S. Attorney,

Attorneys for Appellants,
United States and the National
Aeronautics and Space Adminis-
tration.

Of Counsel:

GERALD J. MOSSINGHOFF, ESQ.
NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION.
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Nos. 20785 and 21377

In the
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I

»

for the Ninth Circuit

The Western Pacific Railroad Company

and the Southern Pacific Company, suing

on their own behalf and on behalf of all

other railroads similarly situated,

Appellants,

vs.

Howard W. Habermeyer, Thomas M.

Healy, and A. E. Lyon, individually and

as members of the Railroad Retirement

Board, et al.,

Appellees.

Opening Brief for Appellants

Appeals from the District Court for the Northern

District of California, Southern Division

JURISDICTIONAL STATEMENT

These are two appeals which were consolidated for briefing

and oral argument by the November 2, 1966, Order of this Court.

Both appeals are from orders of the United States District Court

for the Northern District of California which were entered in a
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single action then pending below. Appeal No. 20785 is from the

November 24, 1965, order of the District Court denying appel-

lants' motion for a preliminary injunction. Appeal No. 21377 is

from the September 13, 1966, order of the District Court denying

appellants' renewed motion for a preliminary injunction, granting

appellees' motion for summary judgment, and entering final judg-

ment against appellants.

The underlying action was brought by appellants, suing on their

own behalf and on behalf of all other railroads similarly situ-

ated, to obtain a declaration concerning the unlawfulness of

certain unemployment benefits being paid by appellees from the

Railroad Unemployment Insurance Account, as well as prelimi-

nary and permanent injunctions against such payments (R. 1-31).*

The District Court's jurisdiction was invoked under the provisions

of 28 U.S.C. Sections 1337 and 1331(a) (1964), (R. 4). Timely

notices of appeal were filed with respect to each of the District

Court's decisions (R. 148, 255), and the jurisdiction of this Court

therefore rests upon 28 U.S.C. Sections 1291 and 1292(a)(1)

(1964).

STATEMENT OF THE CASE
1 . Introduction

This is an action for declaratory relief with respect to the law-

fulness of very substantial unemployment benefits paid and being

paid by appellees from the Railroad Unemployment Insurance

Account (R. 1-31). Plaintiffs and appellants are the Western

Pacific Railroad Company and the Southern Pacific Company,

suing on their own behalf and on behalf of all other railroads

similarly situated. Appellants represent over 775 railroads which

operate more than ninety-five percent of the total railroad mileage

in the United States, and which contribute more than eighty-five

*A11 record references in this brief are to the clerk's transcript as

included in the Transcript of Record in this Court. As the decisions of

the District Court were based entirely upon written materials, there is no
reporter's transcript.
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percent of all funds paid into the Railroad Unemployment Insur-

ance Account by carriers (R. 2-3, 188). Defendants and appellees

are the members of the Railroad Retirement Board, the Regional

Directors of that Board, and certain of its administrative person-

nel. The unemployment benefits which are challenged in this action

are being paid to certain firemen, known as "C(6) firemen," whose

jobs were eliminated under the terms of an award of a special

arbitration board convened in 1963 pursuant to joint Congres-

sional resolution (R. 31a-v).*

Under the terms of the Award (R. 31 i-k; App. A, pp. 1-2),

each of the C(6) firemen, after receiving notice that his particular

job had been eliminated, was given the choice of accepting a "com-

parable job," with retention of all seniority rights and with guar-

anteed earnings for five years, or of rejecting that job, forfeiting

all "seniority rights and relations," and receiving, in lieu thereof,

a severance allowance averaging more than $5,600 (R. 9). Thou-

sands of die C(6) firemen who were ofi^ered and had rejected the

comparable jobs thereafter made application for unemployment

benefits to be paid out of the Unemployment Insurance Account

(R. 18, 171, 189-90). Over the objections of the railroads (R.

18-19), appellees have paid and are now paying very substantial

unemployment benefits to such firemen—to date, the payments

have admittedly come to more than $2,500,000 (R. 18, 199-200,

228).

Appellants contend that the payment of these benefits was and

is in manifest violation of the disqualification provisions of the

Railroad Unemployment Insurance Act,t the statute from which

appellees draw their authority; that in making these payments,

appellees failed and are now failing to follow the mandatory

*Public Law 88-108, 77 Stat. 132 (1963). The relevant provisions

of the arbitration award are set forth in Appendix A of this brief.

t52 Stat. 1094 (1938), as amended, 45 U.S.C. §§ 351-67 (1964), as

amended, 45 U.S.C. §§351-404 (Supp. 1966). The relevant provisions

of the Act are set forth in Appendix B of this brief.
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procedural provisions of the Act, which require "findings of fact"

with respect to each claim for benefits; and that, as a consequence

of these matters, the payments were and are in excess of the

jurisdiction of the Board (R. 1-31)

.

2. The Railroad Unemployment Insurance System

The Railroad Unemployment Insurance System was established

and is defined by the Railroad Unemployment Insurance Act

(hereinafter referred to as "the Act"). The Act, in summary,

provides for the establishment of an Unemployment Insurance

Account (hereinafter referred to as "the Account") to be main-

tained by the contributions of the employers (Sections 8, 10); for

the payment of unemployment benefits from the Account to per-

sons qualified for such benefits (Sections 2-4) ; for the claims pro-

cedures relating to the application for such benefits (Section 5);

and for the administration of the Account and the determination

of eligibility for and payment of such benefits by the Railroad

Retirement Board (hereinafter referred to as "the Board"), an

organization previously established by the Railroad Retirement

Act of 1935 (Section 12). All "carriers" within the meaning of

the Interstate Commerce Act and all employees of those carriers

are defined, respectively, as "employers" and "employees" who

are subject to the Act. Section l(a),(b),(d) . Appellants and all

of the members of the class of railroads on v.hose behalf this

action has been brought are employers subject to the Act who

contribute to the Account (R. 2-3)

.

Under the terms of the Act, unemployment benefits cannot be

paid to an employee unless he is "able to ^^ork and is available

for work." Section l(k). Nor can benefits be paid to an employee

who falls within the "Disqualifying Conditions" of Subsection

4 (a-2) of the Act, which provides in relevant part:

"(a-2) There shall not be considered as a day of unemploy-

ment, with respect to any employee

—
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"(i) (A) subject to the provisions of subdivision (B)

hereof, any of the days in the period beginning with the

day with respect to which the Board finds that he left

work voluntarily, and continuing until he has been paid

compensation of not less than $750 with respect to time

after the beginning of such period

;

"(B) // the Board finds that he left work voluntarily with

good cause, the provisions of subdivision (A) shall not

apply ....

"(ii) any of the thirty days beginning with the day with

respect to which the Board finds that he failed, without

good cause, to accept suitable work available on such day

and offered to him, or to comply with instructions from

the Board requiring him to apply for suitable work or to

report, in person or by mail as the Board may require, to

an employment office." (Emphasis added.)

Thus, under the terms of the Act, an employee is disqualified to

receive unemployment benefits if the Board finds that "he left

work voluntarily," unless it also finds that he "left work volun-

tarily with good cause." And even if there is a finding that a man

left work voluntarily but with good cause, he is nevertheless dis-

qualified for a thirty day period if the Board finds that "he failed,

without good cause, to accept suitable work available . . . and

offered to him." It should be noted that, as Section 4(a-2) strongly

suggests, the Board is under a statutory duty to make findings of

fact with respect to the conditions of eligibility. Section 5(b) in

effect so provides:

"5(b) The Board is authorized and directed to make find-

ings of fact with respect to any claim for benefits and to make

decisions as to the right of any claimant to benefits."

The Railroad Unemployment Insurance Account, the fund

from which unemployment benefits under the Act are paid, is

maintained almost entirely by the contributions of the employers

subject to the Act. No payments whatever are made into the
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Account by the employees, and the payments may not be passed

on to the employees. Section 8(g). Appellants and the other

members of the class of railroads whom they represent contribute

approximately eighty-five percent of all funds paid into the Ac-

count (R. 188). During fiscal years 1960-64, the total annual

contributions to the Account have ranged betv/een approximately

$144,000,000 and $153,000,000 (R. 85), and the contributions

by the class appellants represent have therefore varied between

approximately $122,400,000 and $140,000,000 annually.

In theory at least, the percentage rate of contributions required

of appellants and other employers should fluctuate up or down,

depending upon the total amount of money currently standing

in the Account. Section 8(a). Since 1950, however, the balance

standing in the Account has diminished from a surplus of ap-

proximately $780,000,000 to a deficit of approximately $250,-

000,000,* a reduction amounting to more than one billion dol-

lars. As the Account has wasted away, the rate of contribution

required of employers has, since 1955, steadily and irreversibly

increased. 20 C.F.R. § 345.2(a) (1966). By 1963, and despite

the fact that the then maximum statutory rate of contribution had

been in effect since June of 1959 (and had even been raised

temporarily during 1962), it had become apparent that the deficit

in the Account could not be eliminated or significantly reduced

without permanently raising the contribution rate; and, in Public

Law 88-133, 77 Stat. 222 (1963), Congress once again raised the

maximum rate of contribution, this time to an all-time high of

four percent. This is the rate at which contributions presently are

being made by appellants and by all other members of the class

on whose behalf this action has been brought (R. 22). Mr.

Thomas M. Healy, one of the members of the Railroad Retirement

Board, has predicted that any increased deficit in the iAccount will

*Railway Express Agency, Inc. v. Kennedy, 189 F.2d 801, 805 (7th

Cir. 1951), cert, denied. 342 U.S. 830 (1951); R. 84; Railroad Retire-

ment Board, The Monthly Review, Vol. 27, No. 10 (Oct. 1966).
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not only postpone the date upon which contribution rates may be

decreased under the terms of the Act, but may well result in action

by Congress to increase the rate of contribution in order to reduce

or eliminate the deficit (R. 200)

.

3. The Arbitration Award

For several years prior to 1963, the Nation's railroads and the

Railroad Brotherhoods representing their firemen struggled un-

successfully to resolve the conflict between the economic impera-

tive of eliminating unneeded firemen jobs and the employment

dislocations and human hardships which could result from such

changes. Finally, and in August of 1963, Congress took the mat-

ter in hand and directed that the issues be formally resolved by

a special arbitration board. Public Law 88-108, 77 Stat. 132

(1963). The arbitration board was convened on September 11,

1963 (R. 31b). The carriers and the employees were each repre-

sented by two arbitrators and the remaining three arbitrators were

named by the President of the United States. The Board received

presentations from the United States Secretary of Labor and held

public hearings for a period of twenty-nine days during November

of 1963. On November 26, 1963, the Board entered its formal

award, after "a full consideration of the evidence and arguments

upon the entire record" (R. 31d).

Under the terms of the Award, the only positions to be elimi-

nated were those of certain of the "firemen (helpers)" on non-

steam freight engine crews and on yard engine crews (R. 31e).

"With respect to such crews, each carrier was authorized to give

to the local union chairmen lists of those existing engine crews

which, in the judgment of the carrier, did not require the services

of a fireman (R. 31e). The local chairmen then had the right

to designate up to ten percent of such crews as to which the

continued use of firemen would nevertheless be required (R.

31e-g). Thereafter, the carrier was authorized to separate from
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service all firemen on any crews other than those designated sub-

ject, however, to the rights given to such firemen under subse-

quent provisions of the Award (R. 31g).

The rights of the firemen whose jobs were to be eliminated

depended primarily upon length of service (R. 31g-k). The

rights of those men presently involved—firemen having more than

two and less than ten years' seniority—are described in paragraph

C(6) of the Award (R. 31i-k; App. A., pp. 1-2). These '"C(6)

firemen," as they have come to be called, were to retain all their

rights to engine service assignments unless and until "offered

by the carrier another comparable job (such as, but not limited

to, engineer, fireman (helper), brakeman, or clerk in the same

or another seniority district) for which they are, or can become

qualified."* The offer of the "comparable job" was to include

relocation expenses, accumulated seniority rights for purposes of

vacations and other fringe benefits, and guaranteed annual earn-

ings for a period of five years. If any man rejected a comparable

job, the Award provided that he should: "[F]orfeit all of his

employment and seniority rights and relations" and receive, in

lieu thereof, a specified severance allowance. With respect to the

average C(6) fireman, the severance allowance was something in

excess of $5,600 (R. 9).

4. The Conduct of Appellees

The arbitration award was issued on November 26, 1963.

Thereafter, thousands of C(6) firemen elected to terminate and

forfeit their employment relationships and to receive the sever-

ance allowance provided in the Award. f Complete figures are

*Thus, the "comparable job" which was offered, could be of equal

or greater dignity than the job eliminated. Moreover, under paragraph

D(2-3) of the Award, men who stayed on with the railroads in comparable

jobs had the right to work as firemen to the extent that such positions

became available in the future (R. 31 1-m).

fMost of these men had been offered and had rejected comparable jobs

under the procedure contemplated by the Award but some had elected to
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available only to the Board, but it is undisputed that between

May 7 and October 31, 1964, alone, more than 3,200 C(6) fire-

men—about eighty-three percent of all those affected by the Award

(R. 190)—elected to give up their work for the railroads, and that

these 3,200 firemen collectively received in excess of $17,000,000

as severance allowances (R. 9). During the benefit year commenc-

ing July 1, 1964, more than 2,850 of the C(6) firemen who had

taken the severance allowance filed claims with the Board for

unemployment benefits payable from the Account (R. 18), and

1,000 further claims were filed during the benefit year commenc-

ing July 1, 1965 (R. 227).

It will be recalled that the Act forbids the payment of unem-

ployment benefits to a man if "the Board finds that he left work

voluntarily," unless the Board also finds that his leaving was

"with good cause" (Section 4(a-2) (i)); that a man is also

temporarily disqualified if "the Board finds that he failed, with-

out good cause, to accept suitable work available . . . and offered

to him" (Section 4 (a-2) (ii)); and that the Board, under the

terms of the statute, is "directed to make findings of fact with

respect to any claim for benefits" (Section 5 (b)). Despite the

command of the statute, no individual findings of fact were ever

made by the Board or by any of its employees with respect to

the qualification or disqualification for unemployment benefits of

any single one of the more than 3,000 C(6) firemen who had

applied for unemployment benefits (R. 10-12, 16-17, 91-92).

Nor were the individual circumstances of these men even con-

sidered by the Board in determining their eligibility for benefits

(R. 91-92, 199-200). Instead, and on June 5, 1964, one H. L.

Carter, Director of Unemployment and Sickness Insurance of

the Board, issued a memorandum to the Board's Regional Direc-

tors which purported to eliminate altogether the disqualification

problem under Section 4 (a-2) (R. 31w-x).

leave their work with the railroads and to receive the severance allowance
even before comparable jobs had become available for offer to them
(R.16).
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The Carter memorandum was in the form of a blanket ruling,

applicable to all firemen covered by the Award, without reference

to the particular circumstances. To eliminate the possibility that

some men, in electing to "terminate their employment and senior-

ity rights and relations" under the provisions of the Award might

be held to have "left work voluntarily" without "good cause,"

the memorandum simply provided that a man's choice of "sepa-

ration from service," with receipt of a severance allowance "will

not affect his rights to unemployment benefits under the Railroad

Unemployment Insurance Act" (R. 31w). To eliminate the pos-

sibility of temporary disqualification for failure to accept, as

"suitable work," the comparable jobs which had been offered,

the memorandum concluded that a C(6) fireman who rejected

a comparable job "is not to be regarded as having failed to

accept suitable work within the meaning of Section 4(a-2) (ii)

of the Act" (R. 31w). The Carter memorandum did not pur-

port to explain the basis for these rulings. Nor did it suggest

or imply that anything further was to be done—either by way

of findings of fact or otherwise—in order to determine the quali-

fication for benefits of individual C(6) firemen who had rejected

the comparable jobs and taken the severance allowances.

In fact, nothing further was ever done to comply with the pro-

cedural provisions of the statute, either by the Board or by any

of its employees. It is admitted that, following the receipt of the

Carter memorandum and pursuant to its instructions, the persons

charged with the initial determination and payment of claims

simply assumed, without any consideration of the individual cir-

cumstances, and without any findings of fact in that regard, that

none of the C(6) firemen who had rejected a comparable job

and taken a severance allowance could thereby be disqualified for

unemployment benefits (R. 16-17, 91-92, 199-200).

Though more than $2,500,000 has already been paid out to

C(6) firemen pursuant to the instructions in the Carter memo-
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randum (R. 18, 199-200, 228), it appears that neither that

memorandum, nor the advice which it contains, was ever for-

mally considered by the Board. The most that can be said,

according to a December 10, 1964, letter from appellee Howard

W. Habermeyer, Chairman of the Board, is that, at some unspeci-

fied time, "the Board did informally approve the policy under-

lying [the Carter memorandum]" (R. 31 ah). The Habermeyer

letter, however, went on to say:

"It should be noted, however, that while the Management

Member of the Board concurs generally in the view that

the receipt by a fireman of severance allowances under the

Award does not prevent the payment to him of unemploy-

ment benefits under the Act, he is of the opinion that mat-

ters of eligibility with respect to a claimant of benefits

should be considered on an individual basis in each case."

(R. 31ah-ai)

Neither appellants nor any other railroads were advised of

issuance of the Carter memorandum (R. 18). Nor were any

of the railroads given notice of the claims for benefits made by

any of the C(6) firemen or given an opportunity to participate

in or to be heard in connection with the adjudication of any

of those claims (R. 18).* The Association of American Rail-

roads, a voluntary non-profit organization whose members include

appellants and the entire class they represent, objected repeatedly

to the Board concerning the payment of unemployment benefits

to the C(6) firemen without prior compliance with the manda-

tory procedural provisions of the Act (R. 18). But, by a two-

to-one majority, the Board declined to alter the instructions con-

tained in the Carter memorandum (R. 18-19, 31ah-ai).

* Indeed, the Board has consistently taken the position that, except

where the employment relationship of the applicant is in dispute, the em-
ployers have no right to be heard in connection with proceedings relating

to the allowance of claims for benefits. See the October 18, 1950, letter

of Mary B. Linkins, Secretary of the Board, as set forth in the Transcript

of Record, pp. 15-16, Railway Express Agency, Inc. v. Kennedy, 342 U.S.

830 (1951).
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5. The Proceedings Below

On October 25, 1965, appellants commenced this action, alleg-

ing that, by failing to make findings based upon the individual

circumstances concerning the eligibility of the C(6) firemen for

unemployment benefits, the Board was violating the mandatory

procedural provisions of its governing statute and thereby acting

in excess of its statutory jurisdiction (R. 1-31). Appellants

prayed for a declaration concerning the unlawfulness of the pay-

ments made and being made to the C(6) firemen, and for pre-

liminary and permanent injunctions against any further payments

(R. 27-30).

On November 23, 1965, the District Court filed its "Memo-

randum of Decision" (R. 138-146)* denying appellants' motion

for a preliminary injunction. Though the court found that "sub-

stantial sums" were being paid out each week to the C(6) fire-

men (R. l4l), it nevertheless declined to issue an injunction to

preserve the status quo pending the final determination of the

case. The court's ruling was based upon findings that the Board

had acted within the limits of the "discretion vested in it by law"

(R. 143) and that there was "no substantial possibility" that

appellants would be able to establish that they had standing to

review the actions of the Board (R. 144). At the time of the

denial of the preliminary injunction, the unemployment benefits

being paid to the C(6) firemen were on the order of $20,000 to

$25,000 each week (R. 21, 227-28).

Believing that the findings and the decision of the District

Court were in error appellants filed a timely notice of appeal

(R. 148) and Appeal No. 20785 followed. At the same time,

appellants renewed their motion for a preliminary injunction,

presenting additional materials intended to shovv' that the Board

had not, in fact, exercised any discretion, statutory or otherwise,

*The District Court's decision is reported at 248 F. Supp. 44 (N.D.

Cal. 1965).
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and that appellants had an obvious and justiciable interest in the

unlawful waste of the Account (R. 188-201, 203-07). The

renewed motion for a preliminary injunction, along with appel-

lees' motions to dismiss or for summary judgment, were submitted

for decision on April 22, 1966 (R. 262). As of that date, the

unemployment benefits currently being paid out were on the

order of $12,750 each week (R. 228)

.

No decision by the District Court was announced until July 10,

1966, over eleven weeks after the date of submission (R. 262).

The court then issued its further "Memorandum of Decision"

(R. 233-34) which denied, without further discussion, the re-

newed motion for a preliminary injunction "for the reasons set

forth" in the earlier memorandum. Appellees' motion for sum-

mary judgment was granted, the court finding that the Board had

acted within its discretion and that appellants had no standing to

sue. Appellees were directed to prepare and submit findings, con-

clusions and a formal written judgment.

Appellees' proposed findings, conclusions, and judgment were

promptly disapproved by appellants (R. 244, 263) who thereafter

served and filed their proposed modifications (R. 235-41). The

modifications were rejected, and appellees' drafts were signed by

the District Court without substantial change on September 9,

1966 (R. 244-54). Judgment was entered on September 13, 1966,

and Appeal No. 21377 followed (R. 263). Pursuant to stipula-

tion of counsel and the November 2, 1966, order of this Court,

the two appeals have been consolidated here for briefing and oral

argument.

SPECIFICATION OF ERRORS RELIED UPON

1. The District Court erred and abused its discretion in deny-

ing appellants' original motion for a preliminary injunction.

2. The District Court erred and abused its discretion in deny-

ing appellants' renewed motion for a preliminary injunction.
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3. The District Court erred in granting appellees' motion for

summary judgment, in dismissing appellants' action with preju-

dice, and in entering final judgment against appellants.

4. The District Court erred in finding that the C(6) firemen

who accepted the severance allowance and thereafter applied for

unemployment benefits "were unable to secure other employment."

(R. 247) There is no evidence in the record to support this

finding.

5. The District Court erred in finding that the Railroad Re-

tirement Board (as opposed to Mr. Carter) made on June 5,

1964, a "general ruling" with respect to the eligibility of the C(6)

firemen for unemployment benefits (R. 250), and in failing to

find, as was proposed by appellants (R. 237), that neither the

Board nor any of its employees ever even undertook to consider

the individual facts and circumstances relating to the eligibility

of any of the C(6) firemen for such benefits. The finding made

is erroneous and the finding proposed is fully supported by the

record. These matters lie at the heart of the case, and the refusal

of the District Court to make proper findings concerning them

necessarily undercuts the rationale of its decisions.

6. The District Court erred in finding that the issuance of a

preliminary injunction would "adversely" affect the interests of

the public and the C(6) firemen (R. 251). There is no evidence

in the record to support this finding.

7. The District Court erred in finding that there was, in this

action, "no genuine issue as to any material fact" (R. 234) and

in concluding that summary judgment was therefore appropriate

(R. 234, 254). Upon the view of the case taken by the District

Court—that the conduct of the Board was shielded from judicial

review by the doctrine of administrative discretion—a principal

factual issue was whether the Board had properly and deliber-

ately exercised its discretion. In view of the conflicting evidence
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and contentions of the parties, the court should have ordered a

trial of this issue on the merits. Instead, it improperly resolved

the conflict in favor of appellees and entered summary judgment

against appellants.

8. The District Court erred in concluding that appellees had

acted 'Vithin the limits of discretion vested in them by law."

(R. 252) The Board had no "discretion" to ignore the mandatory

procedural provisions of its governing statute as it did when it

failed to make specific findings of eligibility in cases where eligi-

bility necessarily turned upon the factual circumstances of each

individual case. Nor had it "discretion" to misconstrue the sub-

stantive provisions of the Act in a manner contrary to its lan-

guage and its manifest purpose.

QUESTrONS PRESENTED

1. Can it be determined, as a matter of law, and without any

investigation of the individual circumstances, that of the more

than 3,000 C(6) firemen who elected to reject comparable jobs,

accept the severance allowance, and thereby forfeit all of their

seniority rights and relations, no single fireman could possibly have

been found to have "left work voluntarily" without "good cause" ?

2. Can it be determined, as a matter of law, and without any

investigation of the individual circumstances, that of the more

than 3,000 "comparable jobs" offered to such firemen, no single

job could have constituted "suitable work" which might have been

rejected "without good cause" ?

3. Is the Board free to ignore the provisions of its governing

statute directing it "to make findings of fact" with respect to

eligibility for benefits in situations where eligibility necessarily

depends upon the facts and circumstances of each particular case ?

4. Do appellants have standing to complain of the unlawful

waste by appellees of the funds in the Account, when appellants

represent the carriers contributing more than eighty-five percent
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of all funds paid into the Account, when the Account, during the

last fifteen years, has wasted away by an amount in excess of one

billion dollars while appellants' contribution rates have been re-

peatedly increased to make up the deficit, and when, if appellants

have no standing to complain, the unlawful acts of appellees can

never be reviewed at all ?

5. Is the conduct of the Board wholly immune from judicial

review in circumstances where the Board chooses to violate the

mandatory procedural provisions of its governing statute and to

act in excess of its statutory jurisdiction ?

6. Was summary judgment proper when, in the view of the

case taken by the District Court, a dispositive question was

whether the Board had acted within its "discretion" and when the

material facts at issue included matters crucial to the determina-

tion of that question ?

SUMMARY OF ARGUMENT

1. The Payment of f-he Unemployment Benefits to the C (6) Fire-

men Was Contrary to Statute and in Excess of the Jurisdiction

of the Board.

Section 4(a-2) of the Act provides that a man is disqualified

for unemployment benefits if he "left work voluntarily" without

"good cause," or if he "failed, without good cause, to accept

suitable work." Sections 4(a-2) and 5(b) of the Act expressly

require the Board, prior to the payment of unemployment benefits,

to make "findings of fact" with respect to each of these matters.

It is undisputed that each of the C(6) firemen elected, of his

own free choice, to terminate his employment with the railroads,

and that most of those firemen, in connection with their decisions,

rejected comparable jobs which might clearly have constituted

suitable work. It is also undisputed that, despite the command of

the statute, the Board, in determining the C(6) firemen eligible

for unemployment benefits, never even undertook to determine,
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upon the basis of the individual facts, whether any of the firemen,

in voluntarily leaving work and in rejecting the comparable jobs,

had acted without "good cause" and were thereby disqualified

under the provisions of the Act. It therefore follows that the pay-

ment of the benefits to the C[6) firemen was and is contrary to

statute and in excess of the statutory jurisdiction of the Board.

Appellees now attempt to justify their conduct by urging two

quite startling interpretations of the statute which supposedly

eliminate all disqualification problems under Section 4(a-2) : that

"work," within the meaning of the Act, refers not to the employ-

ment relationship, but rather to the specific duties upon which a

man might from time to time be engaged; and that a desire to

receive a severance allowance necessarily constitutes "good cause,"

in every case, for rejecting suitable work. These proffered interpre-

tations of the statute are entitled to no weight here for at least three

reasons: they formed no part of the administrative ruling pur-

suant to which the benefits in issue were paid and under which

their legality must necessarily be determined; they are wholly at

odds with the language and manifest purpose of the Act, and must

therefore be rejected; and, even if correct, they would fail to dis-

pose of the need to consider the individual circumstances which

would still remain crucial to the eligibility of many of the C(6)

firemen.

2. The District Court Had Power to Review, at the Instance of

Appellants, the Unlawful Actions of the Board.

Appellees argue that, for a number of technical reasons, neither

this nor any other court can ever review the actions of the Board

or restrain it from proceeding in willful violation of the manda-

tory procedural provisions of the statute creating its power to act.

Each of appellees' arguments, including those accepted by the

District Court, is wholly without merit:

(a) Standing. The District Court, in concluding that appel-

lants had no standing to challenge the unlawful diversion of the
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Account, improperly analogized appellants and other employers

under the Act to general federal taxpayers having no standing to

challenge expenditures of the general federal revenues. Unlike

such taxpayers, however, whose interest in the general federal

Treasury is minute and indeterminable, appellants are members of

a small and definite class who contribute to a specific account ear-

marked for a definite purpose. The decisions of the Supreme Court

of the United States and of this Court make it unmistakably clear

that in such circumstances standing necessarily exists.

(b) Administrative Discretion. The doctrine of administrative

discretion did not, as the District Court apparently concluded, pre-

clude review on the merits of the unlawful actions of the Board.

The District Court's failure to exercise its own judgment concern-

ing the meaning and effect of the statute was erroneous for at least

three separate reasons: first, the court improperly assumed, in the

presence of conflicting evidence, that the Board had deliberately

exercised its discretion in a manner sufiicient to invoke the doctrine

of limited review of administrative acts and it improperly entered

summary judgment against appellants upon that assumption in

violation of the express condition of Rule 56 that summary judg-

ment is proper only when "there is no genuine issue as to any

material fact"; second, the court failed to perceive that, under

established rules relating to review of administrative action, it

was free to reject the Board's supposed interpretation of the sub-

stantive provisions of the statute if, as seems apparent, that in-

terpretation was erroneous; and third, the court ignored the fact

that there was and could be no room for an exercise of adminis-

trative discretion with respect to the duty of the Board to follow

the mandatory procedural provisions of its governing statute.

(c) Statutory Preclusion of Review. The courts of the United

States unquestionably have power to review agency action in all

circumstances where review has not been prohibited by Congress.

The provisions of the Act contain no general prohibition of
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judicial review of the actions of the Board, but only (in Section 5)

a particular procedure for administrative and judicial review in

particular and selected circumstances not presently applicable. It

is settled, however, that the fact that Congress has made provisions

for review of particular matters neither compels nor suggests the

conclusion that it has impliedly prohibited review as to all other

matters. It is also settled that where, as here, an agency has

ignored the command of its governing statute and proceeded in

excess of its statutory jurisdiction, an intent by Congress to pre-

clude judicial review cannot and will not be assumed.

(d) Sovereign Immunity. Where, as here, officers of the

United States have acted beyond their statutory powers, it is

perfectly clear that an action to enjoin such conduct cannot be

barred by the doctrine of sovereign immunity,

(e) The C(6) Fire?nen as Indispensable Parties. This action

will in no way determine the eligibility for unemployment benefits

of any one of the C(6) firemen. The action rather will establish

only that the Board, in determining the matter of eligibility, must

follow the mandatory procedural provisions of the statute. The

firemen are plainly not indispensable parties to such a determina-

tion when, as is apparent, they will retain the right, in connection

with their claims, to make whatever contentions they choose,

excepting only the contention that the Board may determine their

eligibility without prior compliance with the procedures established

by the Act. This conclusion is strongly reinforced by the fact

that there is no means by which jurisdiction over the firemen

could ever be obtained and that, if they were held indispensable,

no remedy could ever be granted to the present parties by any

court. The rule relating to indispensability is a practical one,

intended to further rather than to frustrate justice, and it will not

be applied in such ciraimstances.
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3. Appellants Were and Are Entitled to the Declaratory and

Injunctive Relief Sought by Them in the District Court.

In permitting the payment of the unemployment benefits to the

C(6) firemen without investigation of the individual facts which

were crucial to the question of eligibility, the Board proceeded in

violation of the statute and in excess of its statutory jurisdiction.

Appellants were therefore entitled to the declaratory relief sought

by them in the District Court. Since, however, the Board's viola-

tion of the statute is clear from the record, this Court need not

remand for further proceedings but may itself grant appellants the

declaratory relief to which they are entitled.

Upon the basis of the showing made by them in the District

Court, appellants were clearly entitled to a preliminary injunction

preserving the status quo pending the litigation. In denying pre-

liminary relief upon the assumption that the Board had acted

within its discretion and that appellants had no standing to sue, the

District Court not only was mistaken upon the merits; it also failed

to heed the rule of this Circuit that a court must entertain a motion

for preliminary relief if there is a possibility that the plaintiff may

make out a case upon the merits. The orders of the District Court

denying the preliminary injunction should therefore be reversed,

and the case should be remanded with directions that the District

Court enter its permanent injunction forbidding the payment of

any further benefits to the C(6) firemen unless and until the

Board complies with the provisions of the statute requiring it to

make factual determinations concerning the matter of eligibility.

ARGUMENT

1. In Determining, Without Any Consideration Whatever of the

Individual Circumstances, That No C(6) Firemen Could Pos-

sibly Be Disqualified for Unemployment Benefits Under Sec-

tion 4(a-2) of the Act, the Board Proceeded in Direct

Contravention of Its Governing Statute and in Excess of Its

Statutory Jurisdiction.

The record plainly discloses that the Board failed to perform

its mandatory duty under the statute to make findings, based upon
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the individual circumstances, concerning the eligibility of the

C(6) firemen for unemployment benefits (R. 10-12, 16-17, 91-92,

199-200). Appellees argue (R. 142), and even induced the

District Court to conclude, that:

"The statute does not require the Board to make individual

findings of fact when the right to benefits of claimants in a

particular category can be determined by one finding applic-

able to all members of that category." (R. 252)

The argument and the conclusion are unassailable, but in the

light of the present facts are wholly beside the point; for as will

be seen below, the blanket rulings of the Carter memorandum did

not relate to matters applicable to all C(6) firemen. Instead, they

wholly ignored distinctions which were crucial to the question of

eligibility and which depended almost entirely upon the individual

circumstances.

A. THE BOARD FAILED TO DETERMINE, AS THE STATUTE REQUIRED, WHICH
OF THE MORE THAN 3.000 C(6) FIREMEN WHO ELECTED TO REJECT

COMPARABLE JOBS, TO FORFEIT THEIR EMPLOYMENT AND SENIORITY

RIGHTS AND RELATIONS, AND TO ACCEPT IN LIEU THEREOF THE
SEVERANCE ALLOWANCE, THEREBY "LEFT WORK VOLUNTARILY" WITH-
OUT "GOOD CAUSE."

The disqualification provisions of the Act provide that a man is

ineligible for unemployment benefits if the Board "finds that he

left work voluntarily" without "good cause." Section 4(a-2) (i).

This language necessarily implies that, with respect to every appli-

cation for benefits, the Board must make some reasonable effort

to determine whether a man's leaving of work was voluntary, and

if it was, whether he had good cause for doing what he did. This

implication is made explicit in Section 5(b), which provides:

"The Board is authorized and directed to make findings of

fact with respect to any claim for benefits and to make deci-

sions as to the right of any claimant to benefits." (Emphasis

added.)
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The legislative history is equally clear. See, e.g., H.R. Report No.

748, 88th Congress, 1st Session, page 11 (1963) :

"Section 4(a-2) (i) as amended by the bill, would broaden

the scope of this section to lengthen the disqualification pe-

riod. As amended, this section ivould require investigation of

any claim disclosing a possible voluntary leaving of work-

either with or without good cause unless the disqualification

period had been terminated as above described." (Emphasis

added.)

Under the terms of the Award, the C(6) firemen were given a

choice of staying on with the railroads in comparable jobs, with

retention of all seniority rights and guaranteed annual earnings

for five years, or of rejecting the comparable jobs and taking

severance allowances averaging $5,600 (R. 9, 31 i-k; App. A,

pp. 1-2). There can be no doubt that the action of those firemen

who decided to give up w^ork with the railroads in return for the

severance allowance was "voluntary" in whatever sense that word,

as used in the statute, might conceivably be construed; for it is

apparent that the choice to leave or to stay was theirs alone. Nor

is there doubt that each of these men had, of his own free choice,

"left work" with the railroads. The language of the Award makes

this conclusion unmistakably clear, for Paragraph C(6) repeatedly

provides that a fireman who elected to take the severance allow-

ance would thereby "terminate" and "forfeit" "all of his employ-

ment and seniority rights and relations" (R. 31 i-k; App. A,

pp. 1-2). Since each of the C(6) firemen, therefore, had clearly

"left work voluntarily," it remained for the Board to determine,

on the basis of the individual circumstances, which of those fire-

men applying for unemployment benefits had left work "with

good cause" and would therefore nevertheless qualify. It may be

assumed that some, perhaps many, of these firemen might have

had good cause for leaving work: a partiailar comparable job

might have been unsuitable, an undesirable move might have been
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involved, and so on. But it also seems apparent that as to many

of these men, a decision to leave could not possibly have been

based upon good cause. "We cannot, of course, know—in the

absence of specific findings by the Board—how many of the fire-

men fell into each of these categories. But the conclusion is

inescapable that it was the mandatory duty of the Board to explore

the individual circumstances prior to the payment of unemploy-

ment benefits to the C(6) firemen; and it is admitted that this

statutory duty was not performed.

How do appellees now answer the charge that the Board failed

to perform its statutory duty 1 With a trick definition of the word

"work" as used in the disqualification provisions of the Act.

According to appellees, the word "work" does not refer to work

for a railroad employer—to a man's general employment relation-

ship—but to the specific duties upon which he may, at one time or

another, be engaged (R. 92, 127-28, 223). Since the award hypo-

thesizes the elimination of the existing job of each C(6) fireman

to whom it applies, it follows (so the argument runs) that no

C(6) fireman can be held to have left "work" {i.e., his existing

job) "voluntarily," even though he admittedly chose to gwt up

his work with the railroad. This being so, appellees argue, none

of the C(6) firemen can possibly fall within the disqualification

provisions of Section 4(a-2)(i), and there was therefore no

occasion for the Board to determine whether any of the firemen

left work "with good cause" (R. 91-92, 127-28).

Appellants submit that appellees' present position and the defini-

tion of the word "work" upon which it is based are wholly at odds

with the manifest purpose of the Act. At the risk of an elaboration

of the obvious, it must be apparent that the purpose of the Rail-

road Unemployment Insurance System is to afford a means of

subsistence and support to those railroad workers who have been,

but are no longer, employed. Yet unemployment benefits cost

money, and no legitimate social purpose would be served by pay-
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ing such benefits to individuals able, but unwilling, to accept em-

ployment reasonably suited to their abilities and circumstances.

The Disqualifying Conditions, set out in Section 4 of the Act,

therefore contain a carefully balanced and interrelated series of

provisions under which the legitimate needs of the railroad work-

men are weighed against the social and economic imperative that

benefits must not be paid where they are either redundant or not

reasonably and legitimately required. Thus, Section 4(a-l) (i) con-

tains a disqualification for fraudulent claims; Section 4(a-l) (ii) is

intended to eliminate certain duplications of benefits; and Section

4(a-2) (iii) prohibits the payment of benefits to men on strike in

violation of the National Labor Relations Act or of the rules of

their own unions. Subsections 4(a-2)(i), (ii), the provisions

presently involved, deal with the problem of the man who is

unemployed through his own choice. The tentative disqualifica-

tions of men who have "left work voluntarily," or who have failed

to accept "suitable work" recognize that voluntary unemployment

should not be encouraged, and that the system should not be

charged with its costs. Yet these considerations are to be balanced

against the probability that, in at least some cases, a man's choice

not to stay on with his employer might be a reasonable one, and

his decision to leave might be essential to his dignity, his safety,

or the well-being of his family. Thus, and even though his deci-

sion is voluntary, a man is not disqualified if he left or failed to

accept suitable work with "good cause."*

Surely, any fair analysis of this statutory scheme compels the

conclusion that when Congress used the words "left work volun-

tarily" in the provisions of Section 4(a-2) (i), it had in mind the

general subject of the man's employment relationship with the

*See also, Section l(k) of the Act, which, as a measure complementary

to the Disqualifying Conditions of Section 4 (a-2), includes, as com-

pensable days of unemployment, only such days upon which a man ""is

able to work and is available for work."
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railroad, and not the specific duties upon which he might from

time to time be engaged. See the Hearings before the Senate

Committee on Interstate Commerce, 75th Congress, 3rd Session

(1938), the committee which was then considering the provisions

of the Act prior to its enactment into law. In these hearings, the

terms "work" and "employment" were often used interchangeably,

clearly implying that the term "work" was used in the Act in its

ordinary and normal sense—that of work as a railroad employee.*

This is not, of course, to say that a man's specific duties at a

given time could not afford a proper basis for leaving work; if

there were something unreasonable or distasteful about those

duties, a decision to leave work might be made with "good cause"

and disqualification would not then ensue. But, as opposed to the

words "good cause," the words "left work voluntarily" necessarily

focus upon the question whether the man has freely chosen to

*See e.g., pages 118-19 of the Hearings:

"Mr. Hay. [Section l(k) of the Act provides]

:

Subject to the provisions of section 4 of this act, a day of unem-
ployment, with respect to any employee, means a calendar day on
which he is able to work and is available for work.

That would mean that a man would have to stand ready and
willing to work. Of course, that is read in connection with Section

4.

Section 4 provides . . . that upon once leaving employment vol-

untarily, without good cause, he shall not then be entitled to unem-
ployment benefits for a period of 30 days. . . .

The Chairman (interposing). Suppose he does voluntarily retire

and says, 'I am not going to work.' Before he is entitled to any bene-

fits should he not go to work or show his intention to work as a

railroad employee, because a man might voluntarily retire and then
come in and get the benefits ?

Mr. Hay. I think, from reading that provision [Section 4} in

connection with the provisions on page 5 which I read a minute ago
[Section l(k)], he would not be able to count it as a day of unem-
ployment, because he would not be available for work." (Emphasis
added.)

Compare also the obvious generality of the word "work" as used in the

phrase "available for work" (Section l(k)) and in the amplifying regu-

lations (20 C.F.R. §327 (1966)).
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terminate his employment relationship rather than upon the factual

basis for that choice, or whether the choice was justifiable.*

Not only is this interpretation of the statute most clearly in

accord with the policy of the Act; it is also that which is most

consistent with the obvious intent of the arbitration award. Under

the terms of the Award, the C(6) firemen were given a choice

—

to stay on in a comparable job, or to terminate their employment

relationship. If they elected to terminate their employment, they

were to receive a substantial severance allowance—an allowance

explicitly based upon their earnings during the preceding twelve-

month period. What conceivable purpose could the severance al-

lowance have had except to tide the men over until they were able

to find other employment.-^ But such, of course, is the precise func-

tion of the unemployment benefits. Indeed, appellees admit that

this is so (R. 80). If a man can receive unemployment benefits in

addition to the severance allowance, he is obviously being reim-

bursed twice for but a single loss.f There is no occasion to con-

strue the statute in a fashion which would bring about such a

bizarre result. According to its literal and common-sense meaning,

the phrase "left work voluntarily" refers simply to a voluntary

decision to leave the service of one's employer. Such a decision,

of course, was made by every single one of the more than 3,000

C(6) firemen.

*It is possible that appellees may attempt to rely upon their own
Regional Operating Manual, which carefully defines "work" in a manner

supposedly consistent with their present position (Section 1504.02) and

which even goes on to attempt to deal with the precise situation of a

resignation to take a severance allowance (Section 1504.03g) (R. 225).

The difficulty, of course, is that the present version of the manual was

first issued on May 1, 1965, long after this controversy had arisen (R.

197-98, 224-25), and is obviously only a post litem motam product.

Moreover, as is pointed out in the affidavit of Mr. Healy, a member of the

Board, the Board's prior practice, as well as its present practice with

respect to all employees other than C(6) firemen, is to construe the

word "work" as referring simply to "services for hire." (R. 196-99)

fCompare Section 4(a-l) (ii) of the Act which expressly prohibits the

payment of unemployment benefits duplicating social insurance payments

receivable under any other law.
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Moreover, and even under appellees' interpretation of the

statute, it is perfectly clear that at least some of the C(6) firemen

"left work voluntarily." It will be recalled that, under the terms

of the Award, the comparable jobs to be offered included, among

others, those of "engineer, fireman (helper), brakeman or clerk."

(R. 31 i-j; App. A, p. 1) Thus the Award contemplated that,

though a fireman could be offered a different job, he might also

be offered the same job—that of a fireman—although admittedly

in connection with a different engine crew.* To say that the shift

of a man from one fireman job to another would result in the

elimination of his "work," within the meaning of the statute,

would be to pursue technicalities to their drily logical extreme. It

appears that even the Board is not prepared to go so far, for in

the provisions of its current Regional Operating Manual, expressly

intended to cover a resignation to take a severance allowance, the

Board has ruled:

"Section 1504.03g. Resignation to take severance allow-

ance. An employee's resignation to take a severance al-

lowance constitutes voluntary leaving of work if provisions

of the agreement or plan under which the severance allow-

ance is paid are such that the employee could have continued

working for his employer in his same occupation and at the

same location, with prospects for future employment not sub-

stantially diminished. Otherwise, his resignation to take the

severance allowance does not constitute a voluntary leaving

of work." (R. 225)

Thus, according to the Board's own regulations, a C(6) fireman

offered another fireman's job at the same location would have left

work voluntarily if he had elected to reject that job and to accept

the severance allowance. Yet, it is admitted that the Board made

no investigation whatever to determine which of the C(6) firemen

*Under the terms of the award, 10% of the fireman jobs would be

retained, even on those crews which were to be affected by it; and, of

course, there were many fireman jobs—for example, those upon passenger

trains—which were wholly unaffected by the Award (R. 31e-g).
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had been offered such jobs, and which of them had rejected such

jobs without "good cause." (R. 91-92)

But that is not the end of the matter. Although most of the

C(6) firemen waited until their jobs had been eliminated in order

to accept the severance allowance and terminate their employ-

ment, it is alleged in the verified complaint, and is undisputed by

appellees, that, of the C(6) firemen, "some had elected to quit

their jobs and receive their severance pay even before said com-

parable jobs had become available for offer to them under the

terms of said award . . .
." (R. 16) The Award, however, ex-

pressly provides that the C(6) firemen should retain their engine

service assignments "unless and until offered by the carrier another

comparable job." (R. 31 i-j; App. A, p. 1) Thus, there can be no

doubt whatever that at the time these particular men quit, their

own jobs still existed. It therefore necessarily follows that they

"left work voluntarily" even if, as appellees contend, the word

"work" refers to the particular job held at the time of termination

of employment rather than to the employment relationship itself.

B. THE BOARD FAILED TO DETERMINE. AS THE STATUTE REQUIRED,

WHICH OF THE MORE THAN 3.000 C(6) FIREMEN WHO REJECTED

OFFERS OF "COMPARABLE JOBS" THEREBY "FAILED WITHOUT GOOD
CAUSE TO ACCEPT SUITABLE WORK AVAILABLE . . . AND OFFERED

TO [THEM]."

Under the provisions of the Act, a man is temporarily disquali-

fied from unemployment benefits if "the Board finds that he failed,

without good cause, to accept suitable work available . . . and

offered to him . . .

." Section 4(a-2)(ii). Under the Award, a

C(6) fireman was to retain his existing position "unless and until

offered by the carrier another comparable job." (R. 31 i-j; App. A,

p. 1) With the exception of those men v/ho terminated their

employment and took the severance allowance even before a

comparable job was offered to them, all of the C(6) firemen

covered by the Award were offered and refused comparable jobs

"such as, but not limited to, engineer, fireman (helper), brakeman.
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or clerk." (R. 16, 31 i-j) Under the provisions of the Act, it was

plainly the duty of the Board to determine which of the C(6)

firemen had refused such comparable jobs; which of those com-

parable jobs constituted suitable work within the meaning of the

statute; and as to those men who had failed to accept such suitable

work, which of them had acted "without good cause." The Carter

memorandum, however, purported to make all of this unnecessary

by determining that none of the comparable jobs could possibly

constitute suitable work:

"A fireman confronted with this choice who chooses separa-

tion from service is not to be regarded as having failed to

accept suitable work within the meaning of Section 4(a-2)

(ii) of the Act." (R. 31 w)

This ruling was palpably erroneous. How could it conceivably

be assumed that no single one of the more than 3,000 comparable

jobs offered to the C(6) firemen could possibly constitute "suit-

able work" within the meaning of the statute.'* Under the terms

of the Award, some of the jobs which might be offered—those as

firemen—were precisely the same as those eliminated. Others

—

those of engineers—might even have been considered preferable.

In handing down this particular ruling, Mr. Carter had obviously

gone too far; and counsel for appellees have ever since been en-

gaged in an effort to re-write history in order to make Mr. Carter's

mistake more palatable. Appellees now say that Mr. Carter de-

termined, not that none of the comparable jobs could constitute

suitable work, but that none of them could possibly have been

rejected "without good cause." See, e.g., the November 9, 1965

"Summary of Defendants' Arguments":

"The Board ruled that the election to take severance pay

rather than another job was not a refusal of suitable work

without just cause. The Board ruled that the Award gave the

firemen, upon losing their jobs, a free election—and that if

they elected to take severance pay, this was not a refusal of

suitable work without just cause. Hence, whether the job was
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suitable in any given instance was immaterial, since the good

cause was present in every case." (R. 79) (Emphasis in

original.)

But Mr. Carter said nothing whatever in his memorandum about

either "just cause" or about a "free election." His ruling was

that the C(6) firemen could not, under any circumstances, "be

regarded as having failed to accept suitable work within the mean-

ing of Section 4(a-2) (ii) of the Act." (R. 31 w) No one will

ever know whether the rationale now put forward by counsel for

appellees ever occurred to Mr. Carter, either before or after the

promulgation of his memorandum. Since all of the benefits paid to

the C{6) firemen were paid upon the basis of the instructions in

the Carter memorandum, however (R. 16-17, 91-92, 199-200), the

validity of those payments must be sustained, if at all, upon the

reasoning of that memorandum and not upon some theory invented

by counsel subsequent to the event. Bmimgton Truck Lines, Inc. v.

United States, oil U.S. 156, 167-69 (1962), so holds:

"The Commission must exercise its discretion under § 207(a)

within the bounds expressed by the standard of 'public con-

venience and necessity.' . . . And for the courts to determine

whether the agency Joas done so, it must 'disclose the basis

of its order' and 'give clear indication that it has exercised

the discretion with which Congress has empowered it.' . . .

Commission counsel now attempt to justify the Commis-

sion's 'choice' of remedy on the ground that a cease-and-de-

sist order would have been ineffective. The short answer to

this attempted justification is that the Commission did not

so find. Securities & Exchange Comm'n. v. Chenery Corp.,

332 U.S. 194, 196. The courts may not accept appellate

counsel's post hoc rationalizations for agency action; Chenery

requires that an agency's discretionary order be upheld, if at

all, on the same basis articulated in the order by the agency

itself
"
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But even if Mr. Carter had, in fact, made a considered determi-

nation that any C(6) fireman would have "good cause" to reject

any comparable job, such a determination would plainly have

been insupportable under the terms of the statute. The whole

point of the disqualification provisions of Section 4(a-2) is that

unemployment benefits must not be paid to men who are unwilling

to work at jobs reasonably suited to their needs and abilities. Com-

pare the provisions of Section l(k) of the Act, which deny

benefits unless a man "is able to work and is available for work."

The Board cannot be permitted to emaciate the statute by attribut-

ing a meaning to the words "good cause" which could not con-

ceivably have been contemplated by the Congress. Indeed, the

reductio ad ahsurdum of the Board's present position is found in

a further consideration of the application of the statute. Suppose,

for example, a C(6) fireman were offered a "comparable job," as

say, an engineer, and were held to have refused that job with

"good cause." Suppose that, after receiving his severance allow-

ance, the fireman were again offered the same job. There seems

little doubt that the engineer's job might constitute suitable work

within the meaning of the statute. But, in order to be consistent

with its prior ruling, the Board must necessarily determine that a

refusal of that job would have been with good cause; for except

for the fact that the severance allowance had changed hands, there

would be nothing about either the job or the man's personal cir-

cumstances which had changed. Yet, even the Board is apparently

not prepared to go this far; for Mr. Myles F. Gibbons, its General

Counsel, has stated that in such a case it would be necessary "to

determine, upon consideration of all the circumstances, whether

the rejection was a refusal of suitable work without good cause, or

indicated a lack of availability for work on the part of the claim-

ant." (R. 135d) Appellees' argument is therefore necessarily re-

duced to the proposition that a desire to receive a severance

allowance averaging $5,600, must, in every case, constitute "good
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cause," within the meaning of the statute, for the refusal of a job

which was otherwise suitable in all respects.

Appellees seek to support this startling application of the

statute by arguing that the Award gave to the C(6) firemen a

"free choice" to stay on or to leave (R. 127), and that there was

nothing "reprehensible from the social insurance standpoint"

about the exercise of that choice (R. 92). The argument misses

the mark entirely. The issue here is not whether the C(6) firemen

had a right to reject the comparable jobs and to accept the sever-

ance allowances; indisputably they did. Nor is the question whether

such decisions were or were not "reprehensible" in whatever

sense appellees use that term; for the disqualification provisions

in the Act have nothing to do with moral rectitude.* The issue

here is whether, having decided to take the money and to terminate

their employment with the railroads, the C(6) firemen were never-

theless entitled to receive unemployment benefits. This question

must be determined upon the basis of the application of the statute

to the particular situations of each of the men involved; and the

determination whether a particular man had good cause to reject

a comparable job plainly must depend, not upon the existence of

an available windfall, but upon the nature of the job and the

personal circumstances of the man who rejected it. It is admitted

that the Board did not explore these matters in the case of any

single one of the more than 3,000 C(6) firemen (R. 91-92).

*See the September 13, 1963, letter of the Honorable W. Willard

Wirtz, Secretary of Labor, to the Honorable Lister Hill, Chairman, Com-
mittee on Labor and Public Welfare, commenting upon the disqualifica-

tion provisions of the Act:

"'[T}he unemployment insurance disqualification is not intended as

a punishment for a wrongful act, but is merely a device for limiting

the insured risk to exclude employment brought about by a volun-

tary action taken by the claimant without good cause. This principle

is generally accepted, even when the disqualification is more severe

than we recommend, and is accompanied by the concept that benefits

should not be paid on the basis of work which the individual could

have kept but for his own action taken without good cause." S. Rep.

No. 510, 88th Cong., 1st Sess. 31 (1963).
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II. The District Court Was in Error in Concluding That It Was
Without Power to Review, at the Instance of Appellants, the

Unlawful Actions of the Board.

Appellees' primary energies in the proceedings below were not

directed to a defense, on the merits, of the failure of the Board

to follow the procedural provisions of the statute. Instead, appel-

lees vigorously urged a variety of technical reasons why, in their

view, the District Court was without power to review the Board's

actions. Thus, appellees argued that: (i) appellants were without

standing to obtain judicial review of the actions of the Board; (ii)

the actions of the Board are shielded from judicial review by the

doctrine of administrative discretion; (iii) judicial review, at the

instance of appellants, of the actions of the Board is precluded by

Section 5 of the Act; (iv) this action constitutes an unconsented

suit against the United States; and (v) the C(6) firemen were in-

dispensable parties who had not been and could not be joined as

defendants (R. 104,209).

Though the District Court's two opinions and its findings and

conclusions may not be entirely clear upon the matter, it appears

that the sovereign immunity and indispensable parties arguments

were rejected, and that the decisions were based principally, if not

exclusively, upon a determination that appellants had no standing

to sue and that the doctrine of administrative discretion shielded

the Board's actions from judicial review (R. 143-46, 233-34, 251-

52).*

*The District Court also concluded that the Act, while providing for

judicial review of some Board actions, did not authorize review of the

actions challenged here—the allowance of claims for benefits in circum-

stances where the employment relationship was not denied (R. 143-44,

252). Since an inherent right of judicial review nevertheless exists in the

absence of express statutory authorization (see Part II C, infra) this con-

clusion does not, of course, dispose of the jurisdictional question raised by

appellees. It also appears that the District Court may have confused the

quite separate questions whether appellants have standing to sue and
whether this particular action is precluded by the statute (R. 143-44).
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Since, without doubt, all of the technical arguments made by

appellees in the District Court will be reasserted here, they will

all be considered in this section of appellants' brief: first, those

arguments which the District Court apparently found appealing,

and then the rest.

A. APPELLANTS, WHO REPRESENT ALL OF THE CLASS CONTRIBUTING
MORE THAN EIGHTY-FIVE PERCENT OF ALL FUNDS PAID INTO THE
RAILROAD UNEMPLOYMENT INSURANCE ACCOUNT BY THE CARRIERS,

CLEARLY HAVE STANDING TO CHALLENGE THE UNLAWFUL WASTE
BY APPELLEES OF MORE THAN $2,500,000 OF THOSE FUNDS.

It is undisputed that:

(i) Appellees have already paid unemployment benefits to

C(6) firemen in amounts substantially in excess of $2,500,000

and threaten to and will, unless enjoined, continue to make such

payments in the future (R. 18, 199-200, 228) ;

(ii) Substantially all contributions to the Unemployment In-

surance Account are made by employers and no such payments

are made by employees. Section 8(a), (g). For this reason, sub-

stantially all sums paid by appellees to the C(6) firemen as un-

employment benefits have been contributed by employers subject

to the Act and substantially all payments made in the future to

such firemen will be replaced by contributions by such em-

ployers (R. 200) ;

(iii) Since 1950 the Account has wasted away from a surplus

of approximately $780,000,000 to a deficit of approximately

$290,000,000 (R. 85) while the statutory rate of contributions

required of employers has steadily and irreversibly increased to

the present all-time high of four percent (Section 8(a))
;

(iv) Appellants represent a class including over 775 railroads

which operate more than ninety-five percent of the total railroad

mileage in the United States and which presently contribute more

than eighty-fi>'e percent of all funds paid into the Railroad Un-

employment Insurance Account by the carriers (R. 2-3, 188) ; and
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(v) If appellants have no standing to invoke judicial review

of the Board's unlawful conduct, no one has, and the interests

of the railroads, the railroad employees, and the public in the

proper enforcement of the statute and the integrity of the Account

must remain wholly unprotected (R. 200-01).

Appellees say, however, that the injury to appellants from the

unlawful waste of the Account is too remote to afford them stand-

ing to sue. Appellees argue that because the Account is now hun-

dreds of millions in the red, because, under present rates of con-

tributions and expenditures, that deficit may not be converted into

a substantial surplus for many years, and because the present stat-

ute provides for a reduction in rates only when the surplus in the

Account exceeds $300,000,000, appellants cannot until that time

(estimated by appellees at thirty-five years from the present)

"suffer any conceivable injury" by reason of appellees' unlawful

waste of the funds in the Account (R. 77) .*

This argument, however ignores the fact that it is in part

because of appellees' waste of the funds in the Account in the

past that the deficit and the contribution rate have inexorably

increased; that it will be in part because of appellees' v/aste of

the funds now and in the future that the deficit, if reduced at all

under present contribution rates, will be reduced by almost im-

perceptible degrees; and finally, and most important, that unless

* Appellees' estimates of the ebb and flow of the Account are neces-

sarily suspect, for they have not been notably accurate in the past. The
Board's present prediction that it will be thirty-five years before the con-

tribution rate can be reduced is based upon the forecasts of its actuaries

that the deficit in the Account will diminish at the rate of approximately

$17,000,000 each year (R. 77, 86). In November of 1950, when the

Account had a surplus of $779,067,958.79, the Director of Research of
the Board, in connection with other litigation then pending, estimated
that, until sometime after September of 1962, the Account would con-
tinue to have a surplus above $450,000,000. (November 1, 1950, affidavit

of Walter Matscheck, set forth in full in Transcript of Record, p. 39,
Railway Express Agency, Inc. v. Kennedy, 342 U.S. 830 (1951)). In fact,

and by June 30, 1962, the surplus in the Account had disappeared
entirely, and a deficit of more than $280,000,000 already existed (R. 85).
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appellees are restrained from these and other diversions of the

Account, it is probable that the contribution rate will be increased

again and again in the future as it has been repeatedly increased

in the past. See the affidavit of Mr. Healy, a member of the Rail-

road Retirement Board, who is a man in a position to know:

"For these reasons, the improper payments already made and

presently being made to the C(6) firemen could result, not

only in a postponement of the date upon which the rate of

contributions under the Act can be decreased but may well

result in an actual increase in the contribution rates neces-

sary to defray these and other depredations upon the Ac-

count." (R. 200)

In determining that appellants had no standing to challenge

the diversion of the fund to which they, almost alone, contribute,

the District Court apparently relied primarily upon the decision

of the Court of Appeals for the Seventh Circuit in Railway Ex-

press Agency, Inc. v. Kennedy, 189 F.2d 801 (7th Cir. 1951),

cert, denied, 342 U.S. 830 (1951) (R. 144-45). The Kennedy

case involved a suit by Railway Express against the members of

the Railroad Retirement Board seeking a declaration that certain

unemployment benefits paid by the Board were contrary to the

provisions of the statute. The District Court dismissed the com-

plaint and the Court of Appeals affirmed, holding, with respect

to the standing issue: (i) that the contributions of the plaintiff

in Kennedy were merely "a type of tax" and that, as a federal

taxpayer, plaintiff therefore had no standing to sue, and {i\) that

the injury of which the plaintiff complained was "only a future

possibility," since, under the circumstances then existing, the

alleged unlawful expenditures could not affect the contribution

rate for "the current years." 189 F.2d at 804-05.

Appellants respectfully submit that the Kennedy court was

clearly wrong, even on the facts before it; and that, in any event,

the reasoning of Kennedy cannot properly be extended to facts

before this Court.



37

In determining that the plaintiff in Kennedy was simply a fed-

eral taxpayer having no standing to challenge the diversion of

federal funds, the Kennedy court relied upon, but plainly mis-

understood, the decision of the Supreme Court of the United

States in Massachusetts v. Mellon, 262 U.S. 447 (1923). That

case, it will be recalled, involved the standing of a general federal

taxpayer to challenge an expenditure of the general revenues of

the United States. The Supreme Court, in holding such a taxpayer

to be without standing, stressed the fact that his interest was no

different from that of all other taxpayers contributing to the

general revenues—in the words of the Court, his "interest in the

moneys of the Treasury—partly realized from taxation and partly

from other sources—is shared with millions of others." 262 U.S.

at 487. Such was quite plainly not the case, however, with respect

to employers such as the plaintiff in Kennedy, who contributed

to the Railroad Unemployment Insurance Account. Those em-

ployers, unlike all other taxpayers, were contributors to a par-

ticular and specific account earmarked, not for expenditure as a

part of general revenues of the United States, but for the pay-

ment of unemployment benefits to their own employees. In such

circumstances, it is now and has always been the rule that the

doctrine of Massachusetts v. Mellon can have no application.

Compare United States v. Butler, 297 U.S. 1 (1935), a decision

which involved the legality of a tax upon processors of com-

modities, with the resulting revenues to be used for the benefit,

among others, of agricultural producers. The Supreme Court in

Butler found Massachusetts v. Mellon clearly distinguishable,

holding:

"It is inaccurate and misleading to speak of the exaction

from processors prescribed by the challenged act as a tax,

or to say that as a tax it is subject to no infirmity. A tax, in

the general understanding of the term, and as used in the

Constitution, signifies an exaction for the support of the

Government. The word has never been thought to connote
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the expropriation of money from one group for the benefit

of another." 292 U.S. at 61.

Indeed, and upon the precise issue presented in Kennedy, Stark

V. Wickard, 321 U.S. 288 (1944), is directly in point; for there

the Supreme Court expressly held that milk producers compelled

by law to make contributions, by way of deductions, to a fund

maintained by the Secretary of Agriculture had standing to chal-

lenge the illegal diversion of the fund. As the Court pointed out,

"It is because every dollar of deduction comes from the producer

that he may challenge the use of the fund." 321 U.S. at 308. In

assuming that the employers, \\ho were virtually the only persons

contributing to the Account, had no greater interest in the waste

of the Account than general federal taxpayers who contributed

to it not at all, the Kennedy court simply assumed its conclu-

sion—a conclusion which wholly distorts the meaning of the

decision upon which it relied, and which flies in the face of other

decisions of the Supreme Court directed to the precise point at

issue.

Even if, however, employers contributing to an unemployment

account could fairly be analogized to general federal taxpayers,

any reliance upon Massachusetts v. Mellon would fail for still

an additional reason: unlike general federal taxpayers, who share

with millions of others their minute interest in the expenditure

of the general federal revenues, employers under the Act com-

prise a small and limited class whose interest in the fund to

which they contribute is markedly different both in nature and

in magnitude. This distinction, which escaped the Kennedy court,

was expressly recognized by the Supreme Court in Massachusetts

V. Mellon; for while holding that the interest of the many millions

of general federal taxpayers was too "minute and indeterminable"

to be judicially cognizable (262 U.S. at 487), the Court neverthe-

less recognized and approved its own decisions holding that where
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the number of taxpayers is far smaller—as for example in the

case of the taxpayers of a municipality—the interest of such

taxpayers is "direct and immediate" (262 U.S. at 486), and stand-

ing therefore exists. See also Coleman v. Miller, 307 U.S. 433,

445-46 (1939), where the Court, in distinguishing Massachusetts

V. Mellon, reiterated its holdings that those taxpayers—municipal

and State—who pay taxes into funds more limited than that of

the general federal Treasury have standing to challenge the im-

proper expenditure of those funds.*

Indeed, this Court itself has recognized that in situations in-

volving challenges by State, municipal, or federal taxpayers of

the validity of the acts of State or territorial officials, standing

clearly exists—and precisely for the reason that, since the number

of such taxpayers is smaller than the number of all general

federal taxpayers, the interest of each is larger and is therefore

judicially cognizable. See the decision of this Court in Reynolds v.

Wade, 249 F.2d 73, 76 (9th Cir. 1957):

"The principle announced in Commonwealth of Massachu-

setts (Frothingham) v. Mellon has no application to the

instant case; here, a justiciable controversy is present. The

basis of the Mellon doctrine lies in the infinitestimal relation-

ship between the Federal taxpayer and the Federal treasury.

When we compare the interest of a Federal taxpayer, who
is one of over one hundred and sixty million, with the inter-

est of an Alaskan taxpayer with a population of less than

130,000, the distinction, though one of degree, is obvious.

The rationale of the cases allowing taxpayers' actions against

municipalities is clearly applicable in the Alaskan situation."

*Gange Lumber Co. v. Rowley, 326 U.S. 295 (1945), upon which the

Kennedy court also relied, is not in point either there or here. In Gange,
the total amount involved was only $460.50, and the Court therefore

properly felt that any conceivable tax burden to a general taxpayer of the

State of Washington by reason of that expenditure might well be "infini-

tesimal" (326 U.S. at 304). In Kennedy, as in the present case, the sums
involved were substantial and the rule of de m'mhnh applied in Gange is

therefore plainly inapplicable.
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See also, to the same effect, Smith v. Virgin Islands, 329 F.2d 131

(3dCir. 1964).

Thus, the relevant distinction is not, as the Kennedy court

believed it to be, between one who pays State and one who pays

federal taxes; in both the Reynolds and Smith cases, the statutory

levy in question was grounded upon federal law, as was the milk

producers' deduction in Stark v, Wickard. The distinction is rather

between the minute interest of a general federal taxpayer, one

among many millions, in expenditures made from the federal

Treasury, and the more significant interest of one among a far

smaller group who contributes to a much more restricted fund.

Though some cases might present difficulties in drawing the line,

it is apparent that none are present here. A State, a territory, or

even a municipality may have millions of taxpayers—the State

of Alaska, as indicated in Reynolds v. Wade, had 130,000; but

the railroads contributing more than eighty-five percent of all

sums paid into the Account by carriers number only 775 (R. 2-3,

139, 188). Quite plainly, therefore, the principle of Reynolds v.

Wade and Stark v. Wickard, rather than that of Massachusetts v.

Mellon, is applicable here, and should have been applied in

Kennedy.

Finally, the Kennedy court concluded, as appellees argue here,

that, because it cannot be predicted with absolute certainty pre-

cisely when appellants will feel the bite of the Board's unlawful

conduct, appellants' injury is therefore too remote and too un-

certain to present a justiciable controversy. This argument plainly

flies in the face of reality, for it cannot be disputed that substan-

tially all funds paid and to be paid into the Account have been

and will be paid by the employers, and that it is the employers

who must bear the burden of any unlawful waste of the Account.

The argument also flies in the face of the necessary implication

of all those decisions of the Supreme Court and of this Court

—

including Stark v. Wickard, Coleman v. Miller, and Reynolds v.
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Wade—which grant standing to taxpayers contributing to funds

more hmited than that of the general federal Treasury. For if, in

order to obtain standing to challenge improper expenditure of

municipal, State, or territorial revenues, such taxpayers must

demonstrate precisely when and in what amount the injury will

be felt by them in increased future taxes, it is apparent that they

could never prevail. Indeed, the case of those who contribute to

the Account is far stronger than those who contribute by way of

State or municipal taxes. For while a State taxpayer may move,

may die, or may otherwise escape the future tax burden resulting

from the challenged expenditures, it is clear beyond dispute that

it is the employers subject to the Act who must replace the funds

in the Account.

It therefore seems apparent that the Kennedy court was wrong

upon the facts before it and under the decisions upon which it

purported to rely. But even if Kennedy were correct upon its own

facts, it could have no application here. The factual distinctions

are overwhelming:

(i) In Kennedy, the court was considering the injury to only

one employer who was thought to have only a small, individual

interest in the Account and in the payments to be made from it.

Here, appellants sue on behalf of 775 railroads who contribute

more than eighty-five percent of all amounts paid into the Account

by the carriers; and the maintenance of this action has been ex-

pressly authorized by the Association of American Railroads to

which many of those railroads belong (R. 2-3, 188).

(ii) In Kennedy, the total amount of the benefits involved was

slightly more than $128,000 (189 F.2d at 803). Here, the un-

lawful expenditures have already exceeded $2,500,000 (R. 18,

199-200, 228).

(iii) At the time Kennedy was decided, the Account had a

surplus "slightly in excess of 779 million dollars" and the rate

of contribution by employers was "one-half of one percent." 189
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F.2d at 805. The Kennedy court therefore felt that "the injury

of which plaintiff is complaining is only a future possibility."

189 F.2d at 805. But in the fifteen years since Kennedy was

decided, the surplus of $779,000,000 has been converted to a

deficit of $250,000,000,* and the rate of tax has increased from

one-half of one percent to an all-time high of four percent

(Section 8(a) ). The injury which the Kennedy court found to be

"only a future possibility" has been felt in full measure.

Surely the employers have a right to be heard concerning the

unlawful diversion of a fund to which they, almost alone, con-

tribute. Indeed, the whole trend of the recent decisions has been

to afford standing to all those who have a legitimate interest in

the matters concerning which they complain. See the recent de-

cision in United Church of Christ v. FCC, 359 F.2d 994, 1002

(D.C. Cir. 1966), where the court, in granting standing to mem-

bers of the listening public to contest the renewal of a broadcasting

license, observed:

"[T}he concept of standing is a practical and functional

one designed to insure that only those with a genuine and

legitimate interest can participate in a proceeding . . .

."

There is no doubt that appellants' interest in the maintenance

of the integrity of the Account is both genuine and legitimate,

and that is plainly all that is required to give them standing to

challenge the unlawful actions of the Board. This is particularly

so where, as here, if appellants have no standing to raise the

issues now presented, there is no way in which those issues can

ever be raised by anyone, and no fashion in which the Board

can ever be prevented by judicial process from refusing to fol-

low the statute or from acting in excess of its jurisdiction.

Footnote, page 6, supra.
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B. THE DOCTRINE OF ADMINISTRATIVE DISCRETION DOES NOT IM-

MUNIZE THE BOARD'S DECISIONS FROM JUDICIAL REVIEW WHERE
THE BOARD'S DISCRETION HAS NOT BEEN DELIBERATELY EXERCISED.

WHERE ITS INTERPRETATION OF THE STATUTE WAS ERRONEOUS. AND
WHERE IT HAS PROCEEDED IN EXCESS OF ITS STATUTORY JURIS-

DICTION.

The District Court concluded that the actions of which appel-

lants complain "involve matters of discretion" and that the mem-

bers of the Board had acted within the limits of the discretion

"vested in them by law" in permitting the payment of the bene-

fits to the C(6) firemen (R. 143, 234, 252). The District Court

made no attempt to exercise its own judgment concerning the

meaning and effect of the statute, apparently regarding itself

bound by judicial decisions limiting the scope of review of

administrative actions (R. 141-43). The court's conduct in this

regard was erroneous for at least three separate reasons: first,

the court improperly assumed, in the presence of conflicting evi-

dence, that the Board had deliberately exercised its discretion

in a manner sufficient to invoke the doctrine of the limited

review of administrative acts; second, the court failed to per-

ceive that it was free to reject the Board's supposed interpretation

of the substantive provisions of the statute if, as seems apparent,

that interpretation was erroneous; and third, the court ignored

the fact that there was and could be no room for an exercise of

administrative discretion with respect to the Board's duty to fol-

low the mandatory procedural provisions of the statute.

Though the District Court's determination that the Board had

properly exercised its discretion under the statute was ultimately

phrased as a conclusion of law,* that determination necessarily

rests upon the underlying facts as to what the Board did and

what reasons it gave for its actions. If there were no dispute

*Indeed, in the District Court's November 23, 1965, Memorandum of
Decision, this determination was phrased as a finding of fact (R. 143),
but was recast by appellees as a conclusion of law in their proposed find-

ings and conclusions which were signed by the District Court without sub-

stantial change (R. 252).
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concerning these underlying facts, the court's determination that

there was no "genuine issue as to any material fact" (R. 234)

might have been proper.

Such, however, was clearly not the case. Appellees' viev/ of

the facts, as adopted by the District Court in its findings, is that

on June 5, 1964 the Board, rather than Mr. Carter, made a "gen-

eral ruling" with respect to the eligibility of the C(6) firemen,

and that, at least impliedly, the Board on that date adopted as

the reasons for its supposed "general ruling" the reasoning now

put forward by appellees in support of the Carter memorandum

(R. 142, 250).

Appellants' view of the facts, a view amply supported by the

record, is set forth in their proposed modification to Finding 12,

which suggests the elimination of the reference to a "general

ruling" by the Board (R. 237), and in their proposed addition

to Finding 11:

"The June 5, 1964 memorandum was issued by a staff

member employed by the Railroad Retirement Board. The

memorandum v/as never formally considered or approved

by the Board. There is evidence that the Board did at some

time 'informally approve' the 'policy underlying' the mem-
orandum. This 'informal' approval was by a two to one

vote. Mr. Healy, the Board member who disagreed with

the majority, felt, as plaintiffs contend, that the eligibility of

a claimant for benefits should be considered on an individual

basis in each case. The Board did not, in fact, ever under-

take to make any findings or conclusions with respect to the

qualifications of C(6) firemen based on the circumstances

of any particular case. Other than the effect, if any, of its

'informal' approval of the 'policy underlying' the Carter

memorandum, the Board at no time made any findings or

conclusions, either of a general or of a specific character,

with respect to the qualifications of the C(6) firemen to

receive unemployment benefits under the terms of the Act."

(R. 237)
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If appellants are correct in their view of the facts, there was

plainly no exercise of discretion by the Board sufficient to invoke

the doctrine of limited review of administrative acts. What was

before the District Court, as appellants see it, was not a rea-

soned, well-considered determination of fact and law by the

Railroad Retirement Board. It was, instead, an ad hoc ruling by

a staff member, replete with conclusions and devoid of reasoning

or analysis, which was "informally approved" by two out of

three Board members and was still later fleshed out by the accre-

tions of explanation, amplification, and rationalization provided

in the numerous papers filed by appellees in these proceedings.

No one will ever know whether all or any part of what is now

said in support of the Carter memorandum ever occurred to Mr.

Carter or even to the Board itself at the time the Carter ruling

was "informally approved." Plainly, upon this view of the facts,

there was no such exercise of administrative discretion as would

preclude judicial review of the propriety of payments unauthor-

ized by the statute. See Burlington Truck Lines, Inc. v. United

States, 371 U.S. 156, 167-69 (1962), quoted at length at page

30, supra.

If, in the view of the District Court, the doctrine of admin-

istrative discretion was somehow relevant, the court should have

ordered a trial on the merits of the disputed factual issues

relating to the manner in which that discretion was supposedly

exercised. By accepting appellees' view of the facts, ignoring

that of appellants, and entering summary judgment in favor of

appellees, the District Court necessarily violated the express con-

dition of Rule 56(c) that summary judgment may be granted only

if "there is no genuine issue as to any material fact and . . .

the moving party is entitled to a judgment as a matter of law."

Even if, however, the Board's approval of the Carter memo-

randum had, in fact, been a considered exercise of discretion,

and even if the Board itself had then adopted the interpretation
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of the Act now suggested by appellees, the propriety of the

Board's action would hardly be beyond the power of the courts

to review. The District Court assumed that all that was in issue

was a question of law—in its own words an "interpretation of

the law [Section 4(a-2) of the Act], as applied to the so-called

C(6) firemen . . .
." (R. 142) The District Court apparently

assumed further that it was bound to accept all of appellees'

interpretations of the law, including their quite remarkable inter-

pretations of the words "work" and "good cause" as found in Sec-

tion 4(a-2) of the Act (R. 141-43). In this assumption, the court

was clearly in error; for it is settled that an interpretation by

an administrative body of its own governing statute will be

disregarded by the courts where that interpretation is in fact

unsound. See, e.g., Social Security Board v. Nierotko, 327 U.S.

358, 368-70 (1946); American Ship Bldg. Co. v. NLRB, 380

U.S. 300, 317-18 (1965); NLRB v. Brown Food Store, 380 U.S.

278, 290-92 (1965); Coleman v. United States, 363 F.2d 190

(9th Cir. 1966) ;
Jaffee, Judicial Control of Administrative Action,

pp. 572-79 (Little, Brown & Co. 1965).

As the Supreme Court has frequently noted, in connection

with the scope of review of administrative determinations of law,

a marked distinction exists betv/een those situations in which

the statutory authorization has been broadly phrased and the

agency therefore "left at large," as in the case of the Interstate

Commerce Act, and those situations where, as here, the statutory

command is relatively precise. In the latter case, the agency

must follow the statute or its order will be set aside. See, e.g.,

Addison v. Holly Hill Fruit Prods.. Inc., 322 U.S. 607, 616-17

(1944):

"The wider a delegation is made by Congress to an admin-

istrative agency the more incomplete is a statute and the

ampler the scope for filling in, as it is called, its details.

But when Congress wants to give wide discretion it uses

broad language. ... In short [and in the present case] the
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Administrator was not left at large. A new national policy

was here formulated with exxeptions, catalogued with par-

ticularity and not left within the broad dispensing power

of the Administrator. Exemptions made in such detail pre-

clude their enlargement by implication."

The Supreme Court has been particularly assiduous in striking

down erroneous administrative interpretations of statutory author-

ity for agency action where ordinary, non-technical words—such

as "work" and "good cause"—have been used and where, as is

true in the present case, the meaning attributed to those words

by the agency would tend to distort their ordinary meaning. See

Addison v. Holly Hill Fruit Prods., Inc., 322 U.S. 607, 617-18

(1944) ; NLRB v. Highland Park Mfg. Co., 341 U.S. 322, 324-25

(1951).*

What the District Court was entitled to do, and what was

indeed its duty, was to determine, not whether appellees had

purported to interpret the statute, but whether their interpreta-

tion was correct. For a case which is in many respects comparable

to the present, see Social Security Board v. Nierotko, 327 U.S.

358 (1946), In Nierotko, as in the present case, one of the ques-

tions at issue was the meaning of certain rather specific terms

used in the substantive authorization of the agency. The precise

issue was whether "back pay" which had been granted to an

employee under the National Labor Relations Act should be

treated as "wages" under the Social Security Act for the purpose

*The fact that, out of supposed notions of "liberality" toward its client

group, or otherwise, an agency might prefer a particular result at variance

with the statute does not permit the statute to be ignored. See American
Ship Bldg. Co. V. NLRB, 380 U.S. 300, 318 (1964)

:

"We are unable to find that any fair construction of the provi-

sions relied on by the Board in this case can support its finding of

an unfair labor practice. Indeed, the role assumed by the Board in

this area is fundamentally inconsistent with the structure of the Act
and the function of the sections relied upon. The deference owed to

an expert tribunal cannot be allowed to slip into a judicial inertia

which results in the unauthorized assumption by an agency of major
policy decisions properly made by Congress."
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of making credits to tiie Old Age and Survivors Insurance Ac-

count. The Social Security Board determined this question in the

negative, and the Supreme Court reversed, holding that the agency

determination had been "unsound." 327 U.S. 367. The argu-

ment that the court was bound by the "expert judgment" of the

administrative agency was summarily rejected:

"Administrative determinations must have a basis in law and

must be within the granted authority. . . . An agency m.ay

not finally decide the limits of its statutory pov^'er. That is

a judicial function. . . .

"We conclude . . . that the Board's interpretation of this

statute to exclude back pay goes beyond the boundaries of

administrative routine and the statutory limits. This is a

ruling which excludes from the ambit of the Social Security

Act payments which we think were included by Congress.

It is beyond the permissible limits of administrative inter-

pretation." 327 U.S. at 369-70.

The preceding discussion has assumed, arguendo, that there

was nothing more before the District Court than an erroneous

administrative interpretation of the substantive provisions of the

statute, and demonstrates that even under those circumstances the

agency decision was subject to judicial review, and that the Dis-

trict Court should have determined, as it plainly failed to do,

whether the statute was correctly interpreted and applied by

appellees. But the matter of which appellants chiefly complain

is not that appellees have simply made a mistake in their decision;

it is, rather, that they have v/hoUy ignored the mandatory pro-

cedural provisions of the statute setting forth the manner in

which all Board decisions must be reached. The statute declares,

in unmistakable terms, that the Board "is authorized and directed

to make findings of fact with respect to any claim for benefits,"

including findings relating to question of disqualification of all

individual applicants. Sections 5(b), 4(a-2). It is admitted that

no individual findings were ever made (R. 91-92). It is also
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painfully apparent that such findings were crucial to the eligibil-

ity of many, if not most, of the C(6) firemen. Even under appel-

lees' construction of the statute, they were indispensable to the

eligibility of those men who may have been offered other jobs as

firemen (and therefore were disqualified under the Board's own

regulations) (R. 226) and of those v/ho quit their existing jobs

before those jobs had been eliminated (and therefore necessarily

"left work voluntarily") (R. 16).

This then, is the conclusive answer to the argument that appel-

lees' conduct was shielded from judicial review by the doctrine

of administrative discretion. Where, as here, public ofificials have

acted in violation of the express command of the statute, there is

no room for an argument that they have exercised their statutory

discretion or that their actions are immune from judicial review.

The cases all agree. See Harmon v. Brucker, 355 U.S. 579, 581-

82 (1958):

"In keeping with our duty to avoid deciding constitutional

questions presented unless essential to proper disposition of

a case, we look first to petitioners' nonconstitutional claim

that respondent acted in excess of powers granted him by

Congress. Generally, judicial relief is available to one who
has been injured by an act of a government official which

is in excess of his express or implied powers. [Citations]

The District Court had not only jurisdiction to determine its

jurisdiction but also power to construe the statutes involved

to determine whether the respondent did exceed his powers.

If he did so, his actions would not constitute exercises of his

administrative discretion, and, in such circumstances as those

before us, judicial relief from this illegality would be avail-

able."

See also to the same effect, NLRB v. Highland Park Co., 341 U.S.

322, 325-26 (1951) ; Elmo Division of Drivc-X Co. v. Dixon, 348

F.2d 342, 344-45 (D.C. Cir. 1965).*

*The decisions upon which the District Court relied (R. l43) are not

to the contrary. In Adams v. Nagel, 303 U.S. 532 (1938), the Court
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C. WHERE JUDICIAL REVIEW HAS NOT BEEN PROHIBITED BY CONGRESS.
AND WHERE FEDERAL OFFICERS HAVE PROCEEDED IN VIOLATION OF
STATUTE. A RIGHT OF JUDICIAL REVIEW UNQUESTIONABLY EXISTS.

The District Court concluded that the only provisions in the Act

for judicial review of Board decisions were for appeals by em-

ployees of decisions denying their claims, and for appeals by the

employers of decisions granting claims under circumstances where

the employment relationship was denied (R. 143-44, 252). The

court did not go further to decide v,hether the Act prohibits re-

view under the circumstances here involved—the granting of

claims where the employment relationship is not denied. This

omission makes clear the District Court's confusion of two sepa-

rate and distinct principles consistently recognized by the courts.

It is one thing to find that Congress did not, in a particular statute,

expressly provide for judicial reviev/ of particular action taken by

the agency under that statute. Cf. Stark v. Wkkard, 321 U.S. 288

(1944). It is wholly a different matter to conclude that Congress

intended by the omission to prohibit all judicial review of such

action. Cf. Switchmen's Union v. National Mediation Bd., 320

U.S. 297 (1943). In failing to comprehend this distinction, the

District Court failed to perceive the issue which it was called

upon to decide.

The Supreme Court has held upon innumerable occasions that

the courts of the United States have jurisdiction to review arbitrary

agency action in all situations where review has not been pro-

acknowledged that an officer would be restrained from acting in violation

of his statutory authority (303 U.S. at 542). Udall v. Tallman, 380 U.S. 1

(1965), unlike the present case, involved a consistent interpretation by the

agency of its own regulation, repeated over a period of years, acquiesced

in by the Congress and relied upon to their detriment by numerous per-

sons who had contracted with the United States; and even then, the

administrative construction was accepted only because it was "quite clearly

. . . reasonable" (380 U.S. at 4). Wilbur v. United States, 281 U.S. 206

(1930), was an action for mandamus and involved the question whether

the relevant action was "ministerial" or "discretionary." Having deter-

mined that discretion was involved, the Court, in an action for mandamus,

felt that it had reached the end of its inquiry.
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hibited by Congress. See, e.g.. United States v. ICC, 337 U.S. 426

(1949); Stark v. Wickard, 321 U.S. 288 (1944). No general

prohibition of judicial review is contained in the Unemployment

Insurance Act. The most that can be said is that the Act specifies

a particular procedure for a review in selected and specific in-

stances. Thus, in circumstances where an employee is denied a

claim for benefits, and where an employer denies the fact of em-

ployment, the Act provides in section 5 (c) for an administrative

appeal, and in section 5(f) for judicial review by the Courts of

Appeals. But no review proceedings, administrative or judicial,

are either provided or prohibited with respect to a claim for un-

employment benefits which has been granted.*

Section 5 (c) also provides that in the two selected instances

(where a claim for benefits is denied or the employment relation-

ship is confirmed) the particular review procedure established in

the Act is exclusive:

"Any issue determinable pursuant to this subsection and sub-

section (f) of this section shall not be determined in any

manner other than pursuant to this subsection and subsec-

tion (f)."

This proviso, however, obviously cannot have the effect of pro-

hibiting judicial review of other decisions by the Board, as for

example, a decision granting a claim for benefits. The proviso by

its own terms includes only issues determinable under subsection

(c) or subsection (f), and neither of these subsections has any-

thing to do with a decision granting a claim for benefits where the

employment relationship is not denied.

The fact that judicial review is expressly provided as to some

matters neither compels nor suggests the conclusion that it is

impliedly prohibited as to others. Ehno Division of Drive-X Co.

V. Dixon, 348 F.2d 342, 344 (D.C. Cir. 1965), expressly so holds:

*Except, of course, where the fact of employment is denied.
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"The question we must resolve under A.F. of L. v. NLRB,
supra, is thus whether Congress intended to foreclose Dis-

trict Court jurisdiction in the present case, given that its pro-

vision for Court of Appeals review does not per se preclude

all District Court jurisdiction. Absent any clear directive in

the statute itself or in the legislative history, it would seem

necessary to decide this question on principle and by analogy

to previous cases.

"So proceeding, we see no reason to bar District Court

jurisdiction here, for relief in that court is appellant's only

effective remedy, as we will demonstrate."

See also, to the same effect, Fleming v. Moberly Milk Prods.

Co., 160 F.2d 259 (D.C. Cir. 1947). Indeed, the present situation

is much like that involved in Stark v. Wickard, 'ill U.S. 288

(1944). There, as here, "the Act bears upon its face the intent to

submit many questions arising under its administration to judicial

review" and there, as here, "there is no direct judicial review

granted by this statute for these proceedings." 321 U.S. at 307-08.

The Court nevertheless found that jurisdiction existed to review

matters not expressly dealt with by the review provisions of the

statute:

"With this recognition by Congress of the applicability of

judicial review in this field, it is not to be lightly assumed that

the silence of the statute bars from the courts an otherwise

justiciable issue .... Here, there is no forum, other than the

ordinary courts, to hear this complaint. When, as we have

previously concluded in this opinion, definite personal rights

are created by federal statute, similar in kind to those cus-

tomarily treated in courts of law, the silence of Congress

as to judicial review is, at any rate in the absence of an admin-

istrative remedy, not to be construed as a denial of authority

to the aggrieved person to seek appropriate relief in the

federal courts in the exercise of their general jurisdiction."

(321 U.S. at 309.)

Finally, subsection 5(g) of the Act provides:

"Findings of fact and conclusions of law of the Board in

the determination of any claim for benefits or refund, the
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determination of any other matter pursuant to subsection

(c) of this section, and the determination of the Board that

the unexpended funds in the account are available for the

payment of any claim for benefits or refund under this Act,

shall be, except as provided in subsection (f ) of this section,

binding and conclusive for all purposes and upon all per-

sons, including the Comptroller General and any other ad-

ministrative or accounting officer, employee, or agent of the

United States, and shall not be subject to review in any man-

ner other than that set forth in subsection (f) of this

section."

These provisions, however, cannot properly be construed to pre-

clude judicial review of the granting by the Board of the claims

for benefits of the C(6) firemen. For one thing, subsection (g)

precludes review only of those matters to which subsections (c)

and (f) relate:* namely, proceedings concerning the denial of

claims for benefits and the confirmation of the fact of employ-

ment, while the issue in this action is the legality of the granting

of claims for benefits where the employment relationship is not in

issue. For another, subsection (g) declares to be binding and con-

clusive, with respect to claims, only the "findings of fact," "con-

clusions of law," and "determination[s]" of the Board. In the

present case, however, it is the very absence of the statutory find-

ings, conclusions, and determinations of which appellants com-

plain, and the subsection, therefore, is expressly inapplicable.

Thus, as it turns out, the statute is wholly silent upon the

matter of review of Board decisions of the sort now before this

Court. Appellees' argument is therefore necessarily reduced to the

proposition that, even though Congress has not spoken upon the

subject, an intent to preclude judicial review of such decisions

must nevertheless be implied. The argument, however, proves far

too much. It assumes a prohibition of all judicial review, not only

under circumstances where the Board has simply abused its dis-

*Except for the matter of the availability of unexpended funds for the

payment of benefits, a question which, for present purposes, is immaterial.
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cretion or where it has merely made a mistake, but also where, as

here, the Board has ignored the command of the statute and has

proceeded in excess of its statutory jurisdiction. As the Supreme

Court has repeatedly held, an intent on the part of Congress to

prohibit judicial review in such circumstances cannot and will not

be assumed. See, e.g.:

United States v. ICC, 337 U.S. 426, 433-34 (1949)

:

"Under the contention the order is final and not reviewable

by any court even though entered arbitrarily, without sub-

stantial supporting evidence, and in defiance of law.

"Such a sweeping contention for administrative finality is

out of harmony with the general legislative pattern of ad-

ministrative and judicial relationships. See, e.g., Shields v.

Utah I.C.R. Co., 305 U.S. 177, 181-85; Stark v. Wickard,

321 U.S. 288, 307-10. And this Court has consistently held

Commission orders reviewable upon charges that the Com-

mission had exceeded its lawful powers."

Stark V. Wickard, 321 U.S. 288, 309-10 (1944):

"When Congress passes an Act empowering administrative

agencies to carry on governmental activities, the power of

those agencies is circumscribed by the authority granted.

This permits the courts to participate in law enforcement

entrusted to administrative bodies only to the extent neces-

sary to protect justiciable individual rights against adminis-

trative action fairly beyond the granted powers. The respon-

sibility of determining the limits of statutory grants of

authority in such instances is a judicial function entrusted to

the courts by Congress by the statutes establishing courts

and marking their jurisdiction."

Leedom v. Kyne, 358 U.S. 184, 188 (1958):

"This case, in its posture before us, involves 'unlawful

action of the Board [which] has inflicted an injury on the

[respondent}.' Does the law, 'apart from the review provi-

sions of the . . . Act,' afford a remedy.'* We think the an-

swer surely must be yes. This suit is not one to 'review,' in

the sense of that term as used in the Act, a decision of the

Board made within its jurisdiction. Rather it is one to strike



55

down an order of the Board made in excess of its delegated

powers and contrary to a specific prohibition in the Act."

For authority to the same effect see also Harmon v. Brucker, 355

U.S. 579, 581-82 (1958); Parker v. Fleming, 329 U.S. 531, 534-

38 (1947); Fleming v. Moberly Milk Prods. Co., I60 F.2d 259,

264-65 (D.C. Cir. 1947).* Indeed, the thrust of appellees' argu-

ment—that no court at any place or time or under any circum-

stances can compel them to obey the statute—would, if accepted,

raise substantial problems under the Constitution of the United

States; for those, like appellants, who bear the burdens of the

Board's unlawful conduct would then have no opportunity what-

ever to be heard either by the Board or by the courts. Yet, as

Justice Brandeis said in his concurring opinion in St. Joseph Stock

Yards Co. v. United States, 298 U.S. 38, 77, 84 (1936), such is

the very essence of due process:

"[T]here must be the opportunity of presenting in an appro-

priate proceeding, at some time, to some court, every ques-

tion of law raised, whatever the nature of the right invoked

or the status of him who claims it.

"The supremacy of law demands that there shall be

opportunity to have some court decide whether an erroneous

* Appellees argue (R. 215-16), and the District Court may have be-

lieved (R. 143-44), that the issue of judicial review of the Board's action

under the circumstances of this case had been set to rest in Railway
Express Agency v. Kennedy, 189 F.2d 801 (7th Cir. 1951), cert, denied,

342 U.S. 830 (1951). On the contrary, both the District Court and the

Court of Appeals in Kennedy assumed, in considering the issue as pre-

sented there, that the Board had in fact performed its statutory duty to

make findings with respect to eligibility for benefits. See the opinion of
the District Court:

"[The] statute requires the Board as such to make investigations,

findings and determinations, as to the right of employees to receive

unemployment compensation. When made, they are conclusive of
the subject with right of appeal under the statute only on behalf of
objecting employees." (95 F.Supp. at 788).

See also the opinion of the Court of Appeals at 189 F.2d 803. Since the

Board failed to follow the statute with respect to the C(6) firemen, the
Kennedy decisions are not in point.
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rule of law was applied; and whether the proceeding in

which facts were adjudicated was conducted regularly."

See also Estep v. United States, oil U.S. 114 (1946) ; Crowell v.

Benson, 285 U.S. 22 (1932) ;
Jaffee, Judicial Control of Adminis-

trative Action, pp. 381-89 (Little, Brown & Co. 1965); Cf. Stark

V. Wickard, 321 U.S. 288, 310 (1944); Bodison Mfg. Co. v.

California Employment Comm'n, 17 C.2d 321, 109 P.2d 93*>

(1941).

There is no occasion to resolve such Constitutional questions

here, for the decisions of the Supreme Court make it unmistakably

clear that jurisdiction exists to review actions of the Board which

are in excess of its statutory authority.

D. THE DOCTRINE OF SOVEREIGN IMMUNITY DOES NOT PRECLUDE
JUDICIAL REVIEW OF ACTS OF THE BOARD IN EXCESS OF THE

AUTHORITY CONFERRED BY ITS GOVERNING STATUTE.

Appellees contended repeatedly before the District Court that

this action is an unconsented suit against the United States of

which the courts have no jurisdiction (R. 76-77, 111-19, 210-12).

Yet, appellees admit, as they must, that the doctrine of sovereign

immunity does not bar actions to enjoin conduct "by officers be-

yond their statutory powers" (R. 113). This, however, is pre-

cisely such an action; for it is the refusal of appellees to comply

with the mandatory procedural provisions of the statute and the

payment by them of benefits in violation of that statute which

appellants seek to enjoin. Obviously, therefore, there is nothing

to the suggestion that the action is barred by the doctrine of sov-

ereign immunity. The very cases upon which appellees rely (R.

Ill) so hold.* Indeed, this Court itself so held as recently as

1963. See De Masters v. Arend, 313 F.2d 79, 85 (9th Cir. 1963),

where this Court collected the cases dealing with the doctrine of

sovereign immunity and concluded:

*See, e.g., Land v. Dollar, 330 U.S. 731, 738 (1947); Larson v.

Domestic & Foreign Corp., 337 U.S. 682, 701-04 (1959).
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"However, if appellants were indeed prohibited by Section

7605(b) or the Fourth Amendment from initiating this in-

quiry, a suit to restrain their unlawful conduct would not be

barred by sovereign immunity."

E. THE C(6} FIREMEN ARE CLEARLY NOT INDISPENSABLE PARTIES, WHERE
AS HERE, THEIR ULTIMATE LEGAL INTERESTS WILL NOT BE AFFECTED
AND THEY CANNOT IN ANY EVENT BE JOINED.

Appellees argued below (R. 126-27), and may contend here,

that each of the thousands of C(6) firemen claiming unemploy-

ment benefits is an indispensable party and that, in the absence of

any single one of these firemen, the action cannot proceed. Of

course, if the action cannot proceed without each of the firemen,

it cannot proceed at all, since the firemen are scattered through

many States, and there is no procedure by which jurisdiction over

all of them could be obtained.

According to traditional terminology, parties to a litigation are

divided into four general categories: "improper" parties, "proper"

parties, "necessary" parties, and "indispensable" parties. The dis-

tinction between the categories is based upon the relationship

which the absent party has to the controversy. A party whose

interest is so remote that he ought not to be in court is an improper

party; a party who has a more immediate and extensive interest

in the controversy will fall within one of the three latter cate-

gories, depending upon the extent of his interest. Hazard, In-

dispensable Party: The Historical Origin of a Procedural Phan-

tom, 61 Colum. L. Rev. 1254 (1961). A party, therefore, is not

indispensable merely because he possesses an interest in the con-

troversy. It is not enough to argue, as appellees did in the Dis-

trict Court, that the C(6) firemen are indispensable parties

because they may have an interest in the outcome of this litiga-

tion, for even if the argument were correct, it would establish only

that these firemen would not be "improper" parties.

In Shields v. Barrow, 58 U.S. 130 (1854), the Supreme Court

of the United States set out a definition of indispensable parties

which has been followed ever since. Indispensable parties were

defined as:
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"Persons who not only have an interest in the controversy,

but an interest of such a nature that a final decree cannot

be made vv^ithout either affecting that interest, or leaving the

controversy in such a condition that its final termination may

be wholly inconsistent with equity and good conscience."

(58 U.S. at 139.)

According to this formulation, the indispensable party rule has

a two-fold purpose: First, to protect the absent party from litiga-

tion which attempts to adjudicate his interest without his pres-

ence; and second, to protect the parties presently before the court

from vexatious litigation when the relief afforded would other-

wise be abortive and incomplete. Fink, Indispensable Parties and

the Proposed Amendment to Federal Rule 19, 74 Yale L.
J. 403,

405-06 (1965).

When these principles, as formulated by the Supreme Court

in Shields, are applied to the litigation pending before this Court,

it becomes apparent that the firemen are not indispensable parties.

This litigation does not involve the adjudication of whether any

single C(6) fireman is or is not qualified to receive unemployment

benefits. To the contrary, the litigation will determine only

whether the Board, in awarding such benefits, must comply with

the statutory mandate that it make findings of fact regarding the

claimant's qualifications for benefits. Nor is it necessary for the

C(6) firemen to be present in order for this Court to render com-

plete relief to the present parties consistent with "equity and good

conscience." A judgment in appellants' favor would not preclude

a single C(6) firem.an from claiming unemployment benefits;

nor would it deprive him of the right of judicial review of his

claim. Such a judgment would require only that the Board comply

with the statutory command that it determine, upon the basis of

the facts of the particular case, whether the claimant is qualified

for unemployment benefits. In connection with such a procedure,

each of the firemen would be entitled to an initial determination

as to his ov/n qualifications for benefits. Each fireman dissatisfied
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with that determination would have the statutory right to a

hearing before a referee; to an appeal directly to the Board; and

finally, to judicial review of the Board's decision in the Courts of

Appeals. During all such administrative and judicial proceedings,

each fireman would be free to make whatever assertions and to

take whatever positions he might choose, excepting only the posi-

tion that the Board is free to ignore the statutory requirements and

to grant his claim without first finding that he is qualified to re-

ceive benefits.

Appellees' argument is thus reduced to the proposition that the

absent C(6) firemen have an interest in securing unemployment

benefits from the Board without compliance with the statutory

requirement that the Board make findings to determine whether

they are qualified, and that this interest has such dignity that each

fireman is an indispensable party to this action. Merely to state

the proposition is to refute it, for if it were true, then any party

who is affected by the application of any statute would be an

indispensable party to an action to determine the procedures pro-

vided by that statute. This Court recently held in Reich v. Webb,

336 F.2d 153 (9th Cir. 1964), cert, denied, 380 U.S. 915 (1965),

that depositors and members of a savings and loan association had

no right to intervene in a suit brought by the association against

the Federal Home Loan Bank Board to enjoin the Board from

conducting further administrative proceedings regarding certain

transactions by the association. It was argued there, as it is here,

that the absent parties had an interest in the litigation since "they

might be adversely affected by a distribution or other disposition

of property" of the association. 336 F.2d at 155. In denying the

intervention, this Court impliedly concluded that despite this

interest the absent parties were not indispensable to the action.

The Supreme Court of the United States has said that the ques-

tion of "indispensability of parties is determined on practical

considerations." Shaughnessy v. Pedreiro. 349 U.S. 48, 54 (1955).

Accord, Komestake Mining v. Mid-Continent Exploration Co.,
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282 F.2d 787, 797 (10th Cir. I960). The fact that absent parties

may have some technical and indirect interest in the outcome of

the controversy is not sufficient to make them indispensable. This

interest must be balanced against the desire that the parties before

the court should be given some adjudication, rather than left with-

out remedy, particularly where, as here, it is not possible to bring

the absent parties before the court.

Indeed, the whole trend of the federal decisions has been to

restrict the number of parties who are considered indispensable.

Moreover, the recent amendment by the United States Supreme

Court to Rule 19 of the Federal Rules of Civil Procedure em-

phasizes that the indispensable party doctrine is to be given a

liberal view in accordance with equitable and discretionary fac-

tors. As amended, F.R.C.P. 19(b) provides:

"If a person . . . cannot be made a party, the court shall

determine whether in equity and good conscience the action

should proceed among the parties before it, or should be

dismissed, the absent party being thus regarded as indis-

pensable. The factors to be considered by the court include:

first, to what extent a judgment rendered in the person's

absence might be prejudicial to him or those already parties;

second, the extent to which, by protective provisions in the

judgment, by the shaping of relief, or other measures, the

prejudice can be lessened or avoided; third, whether a judg-

ment rendered in the person's absence will be adequate;

fourth, whether the plaintiff -^ill have an adequate remedy

if the action is dismissed for nonjoinder."

It is clear, as previously demonstrated, tliat a judgment can be

rendered granting complete relief to the present parties without

legal prejudice to the rights of the absent firemen. However, if

the firemen were held to be indispensable, no remedy could ever

be granted to the present parties by any court. Such a result

would clearly be contrary both to the Federal Rules and to estab-

lished judicial decisions. As the Supreme Court of the United
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States said in Bourdieu v. Pacific Western Oil Co., 299 U.S. 65,

70-71 (1936):

"The rule is that if the merits of the cause may be deter-

mined without prejudice to the rights of necessary parties,

absent and beyond the jurisdiction of the court, it will be

done; and a court of equity will strain hard to reach that

result, [citing cases]

We refer to the rule established by these authorities be-

cause it illustrates the diligence with which courts of equity

will seek a way to adjudicate the merits of a case in the

absence of interested parties that cannot be brought in."

Surely, having this admonition in mind, this Court should be

reluctant to apply the policy of indispensability in such a fashion

as to prevent any judicial determination whatever of the questions

presently in issue.

III. Appellants Were and Are Entitled to the Declaratory and

Injunctive Relief Sought by Them in the District Court.

A. APPELLANTS ARE ENTITLED TO A DECLARATION THAT THE PAYMENTS
MADE TO THE 0(6) FIREMEN WERE AND ARE UNAUTHORIZED BY THE
STATUTE.

Appellants prayed below for a declaration (i) that the Board

has proceeded in excess of its statutory jurisdiction in permitting

the payment of unemployment benefits to the C(6) firemen with-

out exploring the individual facts upon which eligibility for bene-

fits necessarily rested, and (ii) that the Board, in the circumstances

of this case, was and is under a mandatory duty to consider, upon

the basis of the individual circumstances, which of the C(6)

firemen claiming benefits were ineligible because they had "left

work voluntarily" without "good cause" or had, by their refusal

of the comparable jobs, "failed, without good cause, to accept

suitable work" (R. 28-30).

Appellants believe that they have demonstrated that the Board

failed entirely to perform its statutory duty to make findings
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based upon the individual circumstances where those circumstances

were crucial to the question of eligibility—and that this conclusion

necessarily follows even if appellees' rather remarkable interpre-

tations of the meaning of the statute were to be accepted. Appel-

lants have also shown that appellees' interpretations of the words

"work" and "good cause" as used in the statute—the interpreta-

tions upon which their whole position is based—are wholly at

odds with the meaning and purpose of the Act, and must, there-

fore, be rejected. Appellants therefore were and are entitled to

the declaratory relief sought by them in the District Court. Since,

however, each of the foregoing matters is entirely clear from the

record, this Court need not remand the case to the District Court

for the making of findings and conclusions consistent with its

decision, but may itself grant appellants the declaratory relief

prayed for in the complaint. 28 U.S.C. § 2106 (1964); Smith v.

Dravo Corp., 208 F.2d 388, 391-92 (9th Cir. 1953). It will then

remain for the Board, in the light of this Court's decision, to

consider, upon the basis of the individual circumstances, the

eligibility of all C(6) firemen making application for benefits.

There is only one possible situation in which further proceed-

ings in the District Court might be considered appropriate—that

situation which would be presented if this Court concluded that

appellees' present interpretation of the statute might be entitled

to some weight if that interpretation had in fact been made by

the Board in a considered exercise of its discretion. In that event,

the case might be remanded for a trial on the merits of the dis-

puted issues of fact relating to what the Board did and the reasons

it gave for its actions. In appellants' view of the case, however,

there is, under the principles applicable to judicial review of

administrative action, no occasion for such a determination; for

if, as seems clear, appellees' interpretation of the statute is in-

correct, it would acquire no additional lustre even if it had been

that of the Board. See the authorities cited and discussed in

part II B, supra.
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B. APPELLANTS ARE ENTITLED TO PRELIMINARY AND PERMANENT IN-

JUNCTIONS FORBIDDING THE PAYMENT OF FURTHER UNEMPLOYMENT
BENEFITS TO THE C(6) FIREMEN UNTIL SUCH TIME AS THE BOARD
COMPLIES WITH THE STATUTORY COMMAND THAT IT MAKE FINDINGS

UPON THE MATTER OF ELIGIBILITY.

Appellants' initial motion for a preliminary injunction was

made on October 25, 1965. The motion was denied by the Dis-

trict Court on November 23 on the grounds that the Board had

acted within its discretion and that appellants had no standing

to sue (R. 143-45).* At the time the District Court declined to

preserve the status quo pending the litigation, unemployment

benefits were being paid out to the C(6) firemen at a rate of

approximately $20,000 to $25,000 each week (R. 21, 227-28).

Believing that the District Court was in error, appellants re-

newed their motion for a preliminary injunction, presenting

additional materials intended to show that the Board had not

in fact exercised any discretion, statutory or otherwise, and that

appellants in fact had a justiciable interest in the unlawful waste

of the Account (R. 188-201, 203-07). There is no doubt that

such a procedure was proper. See Red Star Yeast & Prods. Co. v.

La Budde, 83 F.2d 394 (7th Cir. 1936); Nichols, Cyclopedia of

Federal Procedure, Section 73.49 (3d ed. 1965). The renewed

motion for a preliminary injunction was submitted for decision

on April 22, 1966. As of that date, unemployment benefits were

then being paid out in the approximate amount of $12,750 each

week (R. 228). The District Court did not rule upon the renewed

motion for preliminary relief until after a period of more than

eleven weeks had gone by (R. 262)—and until, by extrapolation,

an additional $140,250 would have been paid out. The injunction

*The court also ultimately found that the issuance of a preliminary

injunction would "adversely" affect the interests of the public and the

C(6) firemen (R. 251). The word "adversely" is that of appellees, hav-

ing been inserted by them in their proposed findings, though it was not

used by the court in either of its memorandum decisions. The finding

must, in any event, be disregarded, since it is wholly unsupported by the

record.
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was then denied, without further discussion, "for the reasons

set forth" in the court's earlier memorandum (R. 233-34).

It seems quite clear that, under the applicable authorities, ap-

pellants were entitled to the preliminary injunctive relief which

was denied them by the District Court. The decision of the

Supreme Court of the United States in Ohio Oil v. Conway, 279

U.S. 813 (1929), is closely in point. See also Burton v. Matanuska

Valley Lines, Inc., 244 F.2d 647, 650-51 (9th Cir. 1957), where

this Court restated and reiterated the rule of the Conway decision.

The District Court did not dispute the fact that many thousands

of dollars would be paid out to the C(6) firemen before the con-

troversy could be resolved upon its merits. On the contrary, the

court found that "the Board has paid out and will pay out sub-

stantial sums of money from the Railroad Unemployment Insur-

ance Account pursuant to the above administrative ruling." (R.

251) The District Court nevertheless denied the applications for

preliminary relief upon the theory that appellants would be un-

likely to prevail upon the merits with respect to the questions

of administrative discretion and standing (R. 143-44). In this

conclusion, the court not only erred upon the merits, as has

already been shown; it also failed to give due consideration to the

rule of this Circuit that the court must entertain a motion for

preliminary relief if there is a "possibility that the plaintiff may

make out a case upon the merits." Ross-WJoitney Corp. v. Smith

Kline & French Labs.. 207 F.2d 190, 194 (9th Cir. 1953). The

fact that some of the issues presented on the merits might involve

jurisdictional questions, does not, of course, alter the rule. Ameri-

can Fed'n of Musicians v. Stein. 213 F.2d 679, 683 (6th Cir.

1964).
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The orders denying a preliminary injunction were therefore

in error, and should be reversed by this Court.* The case should

be remanded with directions that the District Court enter a per-

manent injunction forbidding the payment of any further benefits

to the C(6) firemen unless and until the Board complies with the

provisions of the statute requiring it to make factual determina-

tions concerning the matter of eligibility. In the alternative, and

if this Court concludes that further proceedings in the District

Court would be desirable, this Court's mandate should include

directions that the District Court issue its order forbidding any

further payments to the C(6) firemen until the final determination

of such proceedings and of any appeals which may follow from

them.

CONCLUSION

The necessary implication of appellees' arguments, as well as

of the decisions of the District Court, is that neither this nor any

other court has power to review the conduct of the Board, no

matter how unlawful or improper that conduct might be and

without regard to whether the Board has elected to ignore any

or all of the provisions of the statute creating its power to act.

Appellants respectfully submit that the judicial decisions invoked

in support of this remarkable thesis will not bear such a burden;

and that this Court clearly has the power to restrain appellees'

unlawful actions and thereby ensure the integrity of the Account.

The judgments below should, therefore, be reversed; appellants

should be awarded the declaratory relief prayed for by them in

the complaint; and the District Court should be directed to enter

*It will not do to argue that the denial of preliminary relief, in the

circumstances presented here, constituted an exercise of the "discretion"

of the District Court and is therefore subject only to limited review.

Because of its conclusion that appellants had no standing to sue and that

the conduct of the Board was shielded by the doctrine of administrative

discretion, it seems plain that the District Court failed to exercise the dis-

cretion possessed by it under the law.
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its permanent injunction forbidding further payment of unem-

ployment benejfits to the C(6) firemen, unless and until the

Board complies with the command of the statute that it make

findings of fact relating to eligibility.

Dated: San Francisco, California, November 30, 1966.

Respectfully submitted,

BURNHAM EnERSEN

Richard Murray

Attorneys for Appellants
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Of Counsel
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Appendix A

Paragraph C(6) of the Arbitration Award.

C(6). All other firemen (helpers) with less than 10 years'

seniority on the effective date of this Award shall retain their

rights to and obligations to protect engine service assignments

as provided by rules in effect on the day preceding the day this

Award becomes effective, except as modified by and subject to

the provisions of Part D of this Award, unless and until offered

by the carrier another comparable job (such as, but not limited

to, engineer, fireman (helper), brakeman, or clerk in the same

or another seniority district) for which they are, or can become,

qualified. The offer of another job shall carry with it relocation

expenses as provided for and under the conditions set forth in

Section 10 of the Washington Job Protection Agreement of May

21, 1936, the continuation of accumulated seniority rights toward

such purposes as vacation and other applicable fringe benefits,

and guaranteed annual earnings, for a period not exceeding 5

years, equal to the total compensation received by each such

employee as fireman (helper), hostler helper, hostler, or engi-

neer during the last 12 months in which compensation was

received prior to the date of transfer. Such offers of jobs shall

be posted and made available to all qualified firemen (helpers)

in order of seniority in the seniority district in which the job

offered is located. If, within 7 days after notice is posted, no

senior man elects to take such offered job, the most junior man

then on the fireman (helper) roster in that seniority district must,

within 3 days from receipt of written notice, accept the job or

all of his employment and seniority rights and relations shall be

terminated and, in that event, he shall be entitled to one-half

the severance allowance provided for in paragraph C(3) of this

Award. If such junior fireman (helper) shall fail to accept such

job and thereby terminates his employment as herein provided,
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the next most junior fireman (helper) on that same roster must

accept the job within 3 days from receipt of written notice or

forfeit all of his employment and seniority rights and relations

with the allowance provided for above. In each case of refusal

to accept such job offer the next most junior fireman (helper)

shall be required to accept, as provided for above, or forfeit

his employment and seniority rights and relations with, in each

case, the allowance provided for above, until there are no fire-

men (helpers) with less than 10 years' seniority remaining on

the seniority roster for the seniority district in which the job

ofiPer is located. Thereafter, the same procedure as is provided

above shall be followed in the fireman (helper) seniority district

which has its principal extra list for firemen (helpers) closest to

the location of the job offered.
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Selected Provisions of tiie Railroad Unemployment Insurance Act.

SECTION 1(k)

(k) Subject to the provisions of section 4 of this Act, (1) a

day of unemployment, with respect to any employee, means a

calendar day on which he is able to work and is available for

work and with respect to which (i) no remuneration is payable

or accrues to him, and (ii) he has, in accordance with such

regulations as the Board may prescribe, registered at an employ-

ment office; ....

SECTION 4

DISQUALIFYING CONDITIONS

Sec. 4. (a-l) There shall not be considered as a day of

unemployment or as a day of sickness, with respect to any

employee

—

(i) any of the seventy-five days beginning with the first

day of any registration period with respect to which the

Board finds that he knowingly made or aided in making

or caused to be made any false or fraudulent statement or

claim for the purpose of causing benefits to be paid;

(ii) any day in any period with respect to which the

Board finds that he is receiving or will have received annuity

payments or pensions under the Railroad Retirement Act of

1935 or the Railroad Retirement Act of 1937, or insurance

benefits under title II of the Social Security Act, or unem-

ployment, maternity, or sickness benefits under an unemploy-

ment, maternity, or sickness compensation law other than

this Act, or any other social insurance payments under any

law: Provided, That if an employee receives or is held

entitled to receive any such payments, other than unemploy-

ment, maternity, or sickness payments, with respect to any

period which include days of unemployment or sickness in

a registration period, after benefits under this Act for such
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registration period will have been paid, the amount by which

such benefits under this Act v/ill have been increased by

including such days as days of unemployment or as days of

sickness shall be recoverable by the Board: Provided further,

That, if that part of any such payment or payments, other

than unemployment, maternity, or sickness payments, which

is apportionable to such days of unemployment or days of

sickness is less in amount than the benefits under this Act

which, but for this paragraph, would be payable and not

recoverable with respect to such days of unemployment or

days of sickness, the preceding provisions of this paragraph

shall not apply but such benefits under this Act for such

days of unemployment or days of sickness shall be dimin-

ished or recoverable in the amount of such part of such

other payment or payments;

(a-2) There shall not be considered as a day of unemployment,

with respect to any employee

—

(i) (A) subject to the provisions of subdivision (B)

hereof, any of the days in the period beginning with the

day with respect to which the Board finds that he left

work voluntarily, and continuing until he has been paid

compensation of not less than $750 with respect to time

after the beginning of such period;

(B) if the Board finds that he left work voluntarily with

good cause, the provisions of subdivision (A) shall not

apply, with respect to him, to any day in a registration

period if such period does not include any day which is in

a period for which he could receive benefits under an unem-

ployment compensation law other than this Act, and he

so certifies. Such certification shall, in the absence of evi-

dence to the contrary, be accepted subject to the penalty

provisions of section 9(a) of this Act;

(ii) any of the thirty days beginning with the day with

respect to which the Board finds that he failed, without good

cause, to accept suitable work available on such day and

offered to him, or to comply with instructions from the Board

requiring him to apply for suitable work or to report, in
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person or by mail as the Board may require, to an employ-

ment office;

(iii) subject to the provisions of subsection (b) of this

section, any day with respect to which the Board jfinds that

his unemployment was due to a stoppage of work because of

a strike in the establishment, premises, or enterprise at which

he was last employed, and the Board finds that such strike

was commenced in violation of the provisions of the Railway

Labor Act or in violation of the established rules and prac-

tices of a bona fide labor organization of which he was a

member.

(b) The disqualification provided in section 4 (a-2) (iii) of

this Act shall not apply if the Board finds that

—

(i) the employee is not participating in or financing or

directly interested in the strike which causes the stoppage of

work: Provided, That payment of regular union dues shall

not be construed to constitute financing a strike or direct

interest in a strike within the meaning of this and the fol-

lowing paragraphs; and

(n) he does not belong to a grade or class of workers of

which, immediately before the commencement of the stop-

page, there were members employed in the establishment,

premises, or enterprise at which the stoppage occurs, any of

whom are participating in or financing or directly interested

in the dispute: Provided, That if separate types of work are

commonly conducted in separate departments of a single

enterprise, each such department shall, for the purposes of

this subsection, be deemed to be a separate establishment,

enterprise, or other premises.

(c) No work shall be deemed suitable for the purposes of

section 4(a-2)(ii) of this Act, and benefits shall not be denied

under this Act to any otherwise qualified employee for refusing to

accept work if

—

(i) the position offered is vacant due directly to a strike,

lockout, or other labor dispute;
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(ii) the remuneration, hours, or other conditions of work

offered are substantially less favorable to the employee than

those prevailing for similar work in the localit)% or the rate

of remuneration is less than the union wage rate, if any, for

similar work in the locality;

(iii) as a condition of being employed he would be re-

quired to join a company union or to resign from or refrain

from joining any bona fide labor organization;

(iv) acceptance of the \\'ork would require him to engage

in activities in violation of law or which, by reason of their

being in violation of reasonable requirements of the constitu-

tion, by-laws, or similar regulations of a bona fide labor

organization of which he is a member, would subject him to

expulsion from such labor organization; or

(v) acceptance of the work would subject him to loss of

substantial seniority rights under any collective bargaining

agreement between a railway labor organization, organized

in accordance with the provisions of the Railway Labor Act,

and any other employer.

(d) In determining, within the limitations of section 4(c) of

this Act, whether or not any work is suitable for an employee for

the purposes of section 4(a-2)(ii) of this Act, the Board shall

consider, in addition to such other factors as it deems relevant,

(i) the current practices recognized by management and labor

with respect to such work; (ii) the degree of risk involved to

such employee's health, safety, and morals; (iii) his physical

fitness and prior training; (iv) his experience and prior earnings;

(v) his length of unemployment and prospects for securing work

in his customary occupation; and (vi) the distance of the avail-

able work from his residence and from his most recent work.

(e) For the purposes of section 4(a-2) (i) of this Act, no

voluntary leaving of work shall be deemed to have been without

good cause if the Board finds that such work would not have been

suitable for the purposes of section 4(a-2) (ii) of this Act.
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SECTION 5

CLAIMS FOR BENEFITS

Sec. 5. (a) Claims for benefits and appeals from determina-

tions with respect thereto shall be made in accordance with such

regulations as the Board shall prescribe. Each employer shall post

and maintain, in places readily accessible to employees in his

service, such printed statements concerning such regulations as

the Board supplies to him for such purpose, and shall keep avail-

able to his employees copies of such printed statements. Such

printed statements shall be supplied by the Board to each em-

ployer without cost to him.

(b) The Board is authorized and directed to make findings of

fact with respect to any claim for benefits and to make decisions

as to the right of any claimant to benefits. The Board is further

authorized to hold such hearings, to conduct such investigations

and other proceedings, and to establish, by regulations or other-

wise, such procedures as it may deem necessary or proper for the

determination of a right to benefits.

(c) Each qualified employee whose claim for benefits has been

denied in whole or in part upon an initial determination v/ith

respect thereto upon a basis other than one which is reviewable

pursuant to one of the succeeding paragraphs of this subsection

shall be granted an opportunity for a fair hearing thereon before

a referee or such other reviewing body as the Board may establish

or assign thereto.

Any claimant whose claim for benefits has been denied in an

initial determination with respect thereto upon the basis of his

not being a qualified employee, and any claimant who contends

that under an initial determination of his claim he has been

awarded the benefits at less than the proper rate, may appeal to

the Board for the review of such determination. Thereupon the

Board shall review the determination and for such reviev/ may

designate one of its officers or employees to receive evidence and
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to report to the Board thereon together with recommendations.

In any such case the Board or the person so designated shall, by

publication or otherwise, notify all parties properly interested of

their right to participate in the proceeding and, if a hearing is to

be held, of the time and place of the hearing. At the request of

any party properly interested the Board shall provide for a hear-

ing, and may provide for a hearing on its own motion. The Board

shall prescribe regulations governing the appeals provided for in

this paragraph and for decisions upon such appeal.

In any case in which benefits are awarded to a claimant in whole

or in part upon the basis of pay earned in the service of a person

or company found by the Board to be an employer as defined in

this Act but which denies that it is such an employer, such benefits

awarded on such basis shall be paid to such claimant subject to a

right of recovery of such benefits. The Board shall thereupon

designate one of its officers or employees to receive evidence and

to report to the Board on whether such benefits should be repaid.

The Board may also designate one of its officers or employees to

receive evidence and report to the Board whether or not any per-

son or company is entitled to a refund of contributions or should

be required to pay contributions under this Act, regardless of

whether or not any claims for benefits will have been filed upon

the basis of service in the employ of such person or company, and

shall follow such procedure if contributions are assessed and pay-

ment is refused or payment is made and a refund claimed upon

the basis that such person or company is or will not have been

liable for such contributions. In any such case the Board or the

person so designated shall, by publication or otherwise, notify all

parties properly interested of their right to participate in the pro-

ceedings and, if a hearing is to be held, of the time and place of

the hearing. At the request of any party properly interested the

Board shall provide for a hearing, and may provide for a hearing

on its own motion. The Board shall prescribe regulations govern-
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ing the proceedings provided for in this paragraph and for deci-

sions upon such proceedings.

Final decision of the Board in the cases provided for in the

preceding two paragraphs shall be communicated to the claimant

and to the other interested parties within fifteen days after it is

made. Any properly interested party notified, as hereinabove pro-

vided, of his right to participate in the proceedings may obtain

a review of any such decision by which he claims to be aggrieved

or the determination of any issue therein in the manner provided

in subsection (f) of this section with respect to the review of the

Board's decisions upon claims for benefits and subject to all pro-

visions of law applicable to the review of such decisions. Subject

only to such review, the decision of the Board upon all issues

determined in such decision shall be final and conclusive for all

purposes and shall conclusively establish all rights and obliga-

tions, arising under this Act, of every party notified as hereinabove

provided of his right to participate in the proceedings.

Any issue determinable pursuant to this subsection and subsec-

tion (f) of this section shall not be determined in any manner

other than pursuant to this subsection and subsection (f)

.

(d) The Board shall prescribe regulations governing the filing

of cases with and the decision of cases by reviewing bodies, and

the review of such decisions. The Board may provide for inter-

mediate reviews of such decisions by such bodies as the Board may

establish or assign thereto. The Board may (i) on its own motion

review a decision of an intermediate reviewing body on the basis

of the evidence previously submitted in such case, and may direct

the taking of additional evidence, or (ii) permit such parties as

it finds properly interested in the proceedings to take appeals to

the Board. Unless a review or an appeal is had pursuant to this

subsection, the decision of an intermediate reviewing body shall,

subject to such regulations as the Board may prescribe, be deemed

to be the final decision of the Board.
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(e) In any proceeding other than a court proceedings, the rules

of evidence prevaiHng in courts of law or equity shall not be con-

trolling, but a full and complete record shall be kept of all pro-

ceedings and testimony, and the Board's final determination,

together with its findings of fact and conclusions of law in con-

nection therewith, shall be communicated to the parties within |
fifteen days after the date of such final determinations.

(f) Any claimant, or any railway labor organization organized

in accordance with the provisions of the Railway Labor Act, of

which claimant is a member, or any other party aggrieved by a

final decision under subsection (c) of this section, may, only

after all administrative remedies within the Board will have

been availed of and exhausted, obtain a review of any final deci-

sion of the Board by filing a petition for review within ninety

days after the mailing of notice of such decision to the claimant

or other party, or within such further time as the Board may

allow, in the United States court of appeals for the circuit in

which the claimant or other party resides or will have had his

principal place of business or principal executive office, or in the

United States Court of Appeals for the Seventh Circuit or in

the United States Court of Appeals for the District of Columbia.

A copy of such petition, together with initial process, shall forth-

with be served upon the Board or any officer designated by it

for such purpose. Service may be made upon the Board by regis-

tered mail addressed to the Chairman. Within fifteen days after

receipt of service, or within such additional time as the court

may allow, the Board shall file with the court in which such peti-

tion has been filed the record upon which the findings and deci-

sion complained of are based, as provided in section 2112 of

title 28, United States Code. Upon the filing of such petition the

court shall have exclusive jurisdiction of the proceeding and

of the question determined therein, and shall give precedence in

the adjudication thereof over all other civil cases not otherwise
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entitled by a law to precedence. It shall have power to enter a

decree affirming, modifying, or reversing the decision of the

Board, with or without remanding the cause for rehearing. The

findings of the Board as to the facts, if supported by evidence and

in the absence of fraud, shall be conclusive. No additional

evidence shall be received by the court, but the court may order

additional evidence to be taken before the Board, and the Board

may, after hearing such additional evidence, modify its findings

of fact and conclusions and file such additional or modified

findings and conclusions with the court, and the Board shall file

with the court the additional record. The judgment and decree

of the court shall be final, subject to review as in equity cases.

An applicant for review of a final decision of the Board con-

cerning a claim for benefits shall not be liable for costs, including

costs of service, or costs of printing records, except that costs

may be assessed by the court against such applicant if the court

determines that the proceedings for such review have been insti-

tuted or continued without reasonable ground.

(g) Findings of fact and conclusions of law of the Board in

the determination of any claim for benefits or refund, the deter-

mination of any other matter pursuant to subsection (c) of this

section, and the determination of the Board that the unexpended

funds in the account are available for the payment of any claim

for benefits or refund under this Act, shall be, except as provided

in subsection (f) of this section, binding and conclusive for all

purposes and upon all persons, including the Comptroller General

and any other administrative or accounting officer, employee, or

agent of the United States, and shall not be subject to review

in any manner other than that set forth in subsection (f) of this

section.

(h) Except as may be otherwise prescribed by regulations of

the Board, benefits payable with respect to any period prior to
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the date of a final decision of the Board with respect to a claim

therefor, shall be paid only after such final decision.

(i) No claimant or other properly interested person claiming

benefits shall be charged fees of any kind by the Board, its

employees or representatives, with respect to such claim. Any

such claimant or other properly interested person may be repre-

sented by counsel or other duly authorized agent, in any proceed-

ing before the Board or its representatives or a court, but no

such counsel or agent for a claimant shall either charge or receive

for such services more than an amount approved by the Board

or by the court before whom the proceedings of the Board are

reviewed. Any person who violates any provision of this sub-

section shall be punished by a fine of not more than $10,000

or by imprisonment not exceeding one year.
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STATEMENT OF THE CASE

The basic facts have been reported in the Appellants*

pening Brief, pages 2-8, and need not be repeated here. Any

differences appellees may have will be referenced in the argu-

< ment.



1THE ISSUES

There are several threshold questions which must be resolved:

la Is this action precluded by the Railroad Unemployment

Insurance Act?

2, Do the appellants have standing to sue?

3a Has the United States consented to suit by the

appellants?

i|« Are all indispensable parties before the Court?

If each and all of the above issues are resolved in favor of '

appellants the issue will be whether the Board's procedures and

determinations violated a statute or were arbitrary and capriciousj

SUMMARY OF APPELLEES* ARGUMENT g

1« The statute in question specifically sets forth those

-Tiatters which are to be the subject of court review, and provides -

that there will be no review as to all other matters. Denial of
j

claims by the employee can be reviewed only at the instance of

the employee. There is no provision allowing an employer to

secure review of the allowance of an employee's claim. Indeed,

the employer can only contest (a) the status of employment --

where the employer contends that the claimant is not an employee,

and (b) the question as to whether contributions by or refunds to

the employer are due. Significantly the Act provides that even

where employment status is contested by the employer the claimant

shall be paid insurance benefits, subject to possible later re-

covery by the Board.

- 2 -
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2. The appellants are Federal taxpayers who contribute

to a fund created for the protection of unemployed railroad

workers « This fund is owned, controlled and managed by the

Federal Government. The appellants have no standing to attack

the manner in which the Federal Government manages its funds

#

3. The United States has not consented to be sued in pro-

ceedings such as those before this Court. The actions taken by

the officials under attack were within their statutory authority.

The courts will not review discretionary decisions of executive

agencies, particularly where these decisions relate to the

expenditure of Government funds.

4. The appellants have made no effort to bring even one of

the "C(6)" firemen receiving compensation before this Court.

Since a judgment adverse to appellees would stop the payment of

unemployment compensation to the "C(6)" recipients, these men

are indispensable parties.

5. The Board* s determinations were not arbitrary or capri-

cious, but were in accord with the Act.

a. Neither the Arbitration Award nor the Act preclude C(6)

firemen from receiving unemployment compensation by

reason of their acceptance of severance pay. The

severance pay was not intended as a substitute for un-

employment compensation.

b« The Board was not under any statutory or other require-

ment to make individual findings with respect to each

- 3 -



fireman applicant* Under standard Board procedures when

classes of persons are involved, a class decision is

made, and payments* follow this decision. In the present

instance the decision that refusal of "comparable"

employment and the acceptance of severance pay was neither

a voluntary leaving of work, nor a refusal to accept

suitable work without just cause had a rational basis,

was within the statutory authority of the Board, and

should not be reversed by the Court*

ARGUMENT

I

THE RAILROAD UNEMPLOYMENT INSURANCE ACT
PRECLUDES SUIT BY AN EMPLOYER TO ENJOIN
THE PAYMENT OF UNEMPLOYMENT BENEFITS TO
ITS EMPLOYEES

The appellees treat this proposition first because in ap-
I

)ellees' opinion it presents no genuine issue* Furthermore, if

• he Court should decide, as we believe it must, that the Act )^'

jrecludes any attack by the carriers upon unemployment insurance

iwards the Court need not reach any of the other points*

The pertinent provisions of the Act are set forth in Appendix
j

I to Appellants' Opening Brief, and need not be repeated here in
j

rull. However, the following portions of the Act are relevant to

:he above proposition*

Section 5(c) of the Act provides that

"Subject only to such review [the review provided
for by subsection (f) of this section], the de-
cision of the Board upon all issues determined in
such decision shall be final and conclusive for

- ^ -



all purposes and shall conclusively establish all
rights and obligations, arising under this chapter,
of every party notified as hereinabove provided of
his right to participate in the proceedings.

•'Any issue determinable pursuant to this subsection
and subsection (f) of this section shall not be
determined in any manner other than pursuant to
this subsection and subsection (f) of this section."

Section 5(f) provides for judicial review by an appropriate

U. S. Court of Appeals only of decisions of the Board (1) denying

claims in whole or in part, on the petition of the claimant or of

the labor organization of which claimant is a member, and (2)

granting claims where the Board has found claimant to be an

employee of an employer which denies such relationship.

Subsection (g) of the Act provides that:

"findings of fact and conclusions of law of the
Board in the determination of any claim for
benefits or refund, the determination of any
other matter pursuant to Subsection (c) of this
Section, and the determination of the Board
that the unexpended funds in the account are
available for the payment of claim for benefit
or refund under this Act, shall be, except as
provided in Subsection (f) of this Section,
binding and conclusive for all purposes and upon
all persons, including the Comptroller General
and any other administrative or accounting
officer, employee, or agent of the United States
and shall not be subject to review in any manner
other than that set forth in Subsection (f) of
this section."

In short, under the Act, Court review is limited to a denial

of claims at the instance of the claimant, a denial of the status

of employment at the instance of the employer and a denial of

contributions due, or contention of refund due, at the instance

>'
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of the employer* Otherwise the findings of fact and conclusions

of law of the Board are made final and conclusive « By this

language Congress carved out and limited the areas as to which

the employers were deemed to have a legitimate interest.

Here the Board's action in determining that C(6) firemen

would not be disqualified under Sections 4(a-2)(i) and 4(a-2)(ll)

from receiving benefits does not fall within the review provision

of Section 5(f) of the Act; thus, this action of the Board is not

subject to judicial review^ For the Act, as shown above, provides

that;
;

"findings of fact and conclusions of law of the
Board in the determination of any claim for
benefits « <, a shall be, except as provided in
subsection (f) of this section, binding and con-
clusive for all purposes and upon all persons
and , « shall not be subject to review in any
manner other than set forth in subsection (f)

[of the Actjo"

The Court of Appeals for the Seventh Circuit has held, quot-

ing the above excerpt from subsection (g) of the Act, that:

"A careful consideration of all of these
sections of the Act convinces us that
Congress intended to grant a judicial re-
view of the decisions of the Board on claims
for compensation where the employee status
was not denied by the carrier, only to
employees whose claims to compensation have
been disallowed in whole or in part."

j

(Emphasis added) Railway Express Agency v. f

Kennedy . I89 F. 2d «01, b04 (1951}| cert,
denied 3^2 U.S, 83O (1951)*

The Railway Express Agency case, as this Court will note, in-

volved a similar attack upon payments of claims by the Railroad
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Retirement Board, and is, In fact, the only case directly in

point. It is also worthy of note that in almost thirty years

of administration there was only one attempt by an employer,

other than the case at bar, to contest benefit payments, and

that attempt ended in failure* We would suppose that if the

District Court had Jurisdiction of such actions, and if the

Board was diverting and wasting funds as charged by appellants

(Brief, pp. 35-36) there would have been more than two restrain-

ing actions filed in such a long period.

Appellants concede that subsection (f) does not provide a

basis for this action (Brief, pp. 50-56); however, appellants

seek to avoid the clear prohibition of subsection (g) and the

holding by the Court of Appeals for the Seventh Circuit as

follows: First, appellants argue that "subsection (g) precludes

review only of those, matters to which subsection (c) and (f)

relate. « ," (Brief, p. 53) « There is absolutely nothing in

subsection (g) to support appellants' argument., Subsection (g)

applies to all findings of fact and conclusions of law of the

Board in the determination of any claim for benefits, which

would include determinations granting as well as denying such

claims. Congress obviously intended to include determinations

granting claims since the finality provision applies specifically

to the Comptroller General who would be primarily interested in

claims which were granted.

- 7 -



Second, appellants argue that the Instant case differs from

the case before the Seventh Circuit Court of Appeals since here

appellees have made a general finding applicable to the eligi- I

bility of C(6) firemen under Sections 4(a-2)(i), (ii) of the Actj

(Brief, pp^ 43, 55<,) To the contrary, the case before the Court
I

of Appeals for the Seventh Circuit involved a general finding
!

also made initially by Mr, H, L, Carter, the Director of Employ-|

ment and Claims (now called the Director of Unemployment and

Sickness Insurance), that Railway Express Agency's New York
|

employees were not disqualified for unemployment benefits under
;

Section 4(a-2)(iii) of the Acto (Record, pp, 36-37o) The record
I

in the Kennedy case also reveals that the procedure followed by

the Board in determining the eligibility of that group of

claimants for benefits was the same procedure that is before this

Court a
'

The legislative history of the Act confirms that Congress
i

intended to prohibit the maintenance of this action = When the
,

i

original bill was under consideration by Congress spokesmen for

the railroads complained "there is no appeal provided amywhere ii

this bill for the railroads which pay the freight," (Hearings

before the Subcommittee of the House Committee on Interstate and;

Foreign Commerce, 75th Cong., 3rd Sess. on HoRo 10127, P* 214, ai

Hearings before the Senate Committee on Interstate Commerce, 75tl

Congo, 3rd Sess, on Se 3722, p, 124^) Nevertheless, Congress di<

not change the provisions*

In 1945 a number of amendments to the Act and to the Railroi

Retirement Act were being considered, including an amendment to

- 8 -
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provide Judicial review initially in the Circuit Court of Appeals,

instead of in the District Courts as had been the case theretofore^

And it appears from the colloquy between Congressman O'Hara and

the Union representative, Mr. Schoene, that it was clearly under-

stood that the employers would not have an appealable interest

with respect to the question of whether or not an individual

claimant was entitled to unemployment insurance. See Hearings

before the House Committee on Interstate and Foreign Commerce on

H,R, 1362, 79th Cong., 1st Sess., p. 1091 (R. 108-109)o
!

i

It should also be noted that the Act in addition to preclud-
1

ing the maintenance of this suit, prescribes a specific method of

review where review is available* That limited review of Board

actions must be in an appropriate Court of Appeals. Yet,

appellants would circumvent this provision by seeking review in

a Federal District Court. Where Congress has provided a particulai

method of judicial review that method must be followed. Cf. :

Switchmen's Union v. National Mediation Board . 320 U.S. 297 (19^3),

Whitney National Bank v. New Orleans Bank . 379 U.S. ^11, 422 (I965]

An action brought outside of the prescribed statutory procedure

must be dismissed. See City of Tacoma v. Taxpayers , 357 U.S. 320,

336 (1957).
I

Appellees respectfully submit that this Court need and shouldl

look no further than subsections (c), (f) and (g) of Section 5 of

the Act to affirm the District Court decision in this case*
i
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II

APPELLANTS ARE WITHOUT STANDING TO SUE

Under the Railroad Unemployment Insurance Act, 45 UaSoC«

351, et seq<,, contributions to the fund are fixed by Congress

on the basis of certain percentages set forth in Section 358«

At the present time the employers are required to pay into the

fund ^% of total compensation paid to all employees during the j

)

1

calendar year« This fund is deposited in the Treasury in an ^

account known as the Railroad Unemployment Insurance Account* f

The moneys in the account are used exclusively for the payment

of the benefits and refunds provided for in the Act (Section i

360) « Payment from the fund is controlled by the Railroad

Retirement Boarda There is no provision for any interest in,

cr control of, the fund on the part of the employers « The fund

is not administered by the employers but entirely by the Federal

Government,, The fund is not the property of the appellants and

they have no voice in its dispositiona

The present rate of payment, as stated, is ^% and will re-

main at }\% until the insurance fund exceeds $300 million or until

Congress changes the lawa The fund is in the red by approximately

$270 million (Ro 84 )« Thus, before the appellants* rate can be

reduced the fund must accumulate $550 million. Since at the
I

I

present time the expected excess of income over outgo is about

$17 million a year, it will be many many years before the appellant!

!

can suffer any conceivable injury (R, 86).

- 10 -



With these facts in mind it is the appellees' contention

that the appellants have not shown any standing. The principle

is set forth in Associated Industries v. Ickes ^ 13^ F. 2d 69^1

700, 701, certo granted 319 U.S. 739, vacated as moot 320 U.S. !

707 (19^3) where the Court stated:

"Unless, then, the citizen first shows that some
substantive private legally protected interest
possessed by him has been invaded or is threatened J

with invasion by the defendant officer thus re-
|

garded as a private person, the suit must fail for
want of a Justiciable controversy, it being then
merely a request for a forbidden advisory opinion^
That the plaintiff shows financial loss on his j

part resulting from unlawful official conduct is '

not alone sufficient, for such a loss, absent any
such invasion of the plaintiff's private sub-
stantive legally protected interest, is damnum
absque injuria."

This doctrine has not only been followed in the cases involving !

injury to the competitive position of certain plaintiffs such as

in Alabama Power Co. Vo Ickes , 302 U<,S. 464 (1938) but in a variet

of other cases where the Court has been unable to discover any

private substantive legally protected interest which has been

invaded by the Government. See e«£« , Taft Hotel Corp. Vo Housing

and Home Finance Agency . 262 F. 2d 307 (C.A, 2, 1958), cert.

denied 359 U.S. 967; Duba v. Schuetzle . 303 F. 2d 570, 574-575

(C.A. 8, 1962); Harrison-Halsted Com. Group v. Housing and Home

Finance Agency . 310 F, 2d 99, 104 (C.A. 7, 1962), cert, denied 37:

U.S. 914; Texas State AFL-CIO. et al. v. Kennedy . 330 F. 2d 217, 1

219 (C.A.D.C., 1964), cert, denied 379 U.S. 826; Pittsburgh Hotels

Association. Inc. v. Urban Development Authority . 309 F. 2d I86
1

i

- 11 - •
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(C,A, 3, 1962), certo denied 372 U<,S, 916 (1963); Pennsylvania
i

Railroad Coo Vo Dillon . 335 F. 2d 292 (CA.D.C, 196^), cert.

denied 379 UcSo 9^5 (1964); Berry v« Housing and Home Finance

Agency . 3^0 F. 2d 939 (C.A, 2, 1965)*

In this particular case the contribution required of the

employers Is a tax (see Section 8H of the Act, 45 U.S.Ce 358(h),

He Rept. No« 2668, 75th Cong«, 3rd Sess,, pa 8); Railway Express

Agency v« Kennedy , supra ^ Consequently, the case Is governed by
:

the principles established In Frothlngham v. Melon . 262 UoS. 447
|

(1923) which denied to a Federal taxpayer the right to enjoin I

expenditures of federal moneys. In the case of Railway Express

COo V4 Kennedy . supra , the Court of Appeals said (po 804):
J

"It has been many times held that a taxpayer ;

of federal taxes has no standing to sue to 1

prevent the expenditure of federal funds under .

a statute which he claims to be unconstitutional, ,1

even though such expenditure might possibly jt

result In an Increase in the taxes which he will 3

eventually be compelled to pay. Some substantial . 1

and more immediate harm must be shown to present ^

a justiciable question concerning the state's
power« The Injury as it appears from this 1

record, is neither so certain nor so substantial \

as to justify a finding, upon that showing, that I

appellants' substantial rights have been or will
be Invaded by allowance and a payment of the
award, . , In the Instant case also the Injury J

of which the plaintiff is complaining Is only a
|

future possibility, . ,
,"

|

A similar result was reached by the Supreme Court in Gange Lumber

Co, V, Rowley . 326 U,S, 295 (1945). In that case employers con-
:

i

tributed to a state insurance fund for the benefit of Injured

workmen, A workman applied for compensation, and the employer
1
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contended that the allowance of the claim was in violation of the

authority of the administering agency,, The United States Supreme
j

Court pointed out that the State Supreme Court had noted that the

funds were "in no sense the private property of the employer*

Consequently, the payment of the award out of the fund in itself I

could not amount to a deprivation of the employer* s property,"
I

With respect to the possibility of a rate increase the Court
i

stated "It is entirely problematical whether an increase will

follow, or, if so, whether it will be wholly mathematical and

infinitesimal or substantial in its ultimate effect upon appellani

This being so appellant's complaint comes down, on the record, to

nothing more than the bare possibility of some injury in the
!

future."

Although the sum involved in the instant action is consider-

ably larger than that involved in the Gange or the Kennedy cases,

the net result is the same. That is, it is entirely problematical

whether any change in rates will follow, whether it will be

infinitesimal or substantial; and accordingly there is no more

than a bare possibility of some injury in the future.

i
!_/ To show a substantial interest (putting aside as moot the
Tnsurance benefits already paid) appellants rely upon a statement:
by the Management member of the Board that the wasting of the
fund, so-called, in this matter could result in an increase in
the rate. This is unsupported speculation. The amount now in-
volved according to appellants of about $650,000 (R, 176) is of
no real significance in the context of the unemployment insurance!
fund. The rates are prescribed as follows:

I
(continued on page l4)
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The appellants contend that even though a federal taxpayer

is involved the issue to be resolved is the proportionate interest

of the plaintiff, and appellants appear to contend that if federal

taxpayers can show a more substantial interest than that suggested
i

in Frothingham v. Melon , then the Federal Court has Jurisdiction,
|

There is no authority for this position. The principles of the J

Frothingham case to the effect that federal taxpayers cannot '

attack the expenditure of federal funds in the control of the
!

Government is still the rule in effect*
""

i

1/ (continuation)
"* Balance in Account as of

September 30 (in millions)

$^50 or more
$^00 but less than $450
$350 but less than $400
$300 but less than $350
Less than $300

Rate for calendar
year

1.5%
2,055

2,5%
3oO$&

4,055

It will be noted that the rates change when the account fluctuates
by increments of $50,000,000 or more o Thus, it is quite absurd to
speculate that the payment of the remaining dwindling amount or in-

deed of the total amounts that may possibly have been paid through'
out the period is likely to cause an increase in the rateso It is
far more reasonable to surmise that if there is an increase in the
rates it will have nothing to do with the amounts involved in this
action^ It is also self-evident that a decrease in the rates, con-

sidering the present deficit of $280,000 ' is remote indeed (an
estimated 35 years )(Re 86 ) •

^^^^^^cc^^.v

2/ In support of their standing argument appellants appear to
rely upon United States v. Butler, Stark v<, Wlckard , Coleman v«

Miller, Reynolds v,, Wa^e and SmlFh v. Virgin Islands . Only one
of these cases ( Butler ) involved a federal tax, Inhere the Court
held that wheat processors had standing to attack the consti-
tutionality of an Act, an incidental feature of which was the
processing tax. In the instant case the right to tax is not at

;

issue -- but the right to interfere with the disposition of tax
|

moneys
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The decision of the Seventh Circuit Court of Appeals in
I

Kennedy that an employer has no standing to challenge the Board's

actions in approving claims for benefits is sound and should be
|

followed by this Court.

Ill

THIS ACTION CONSTITUTES AN UNCONSENTED SUIT
AGAINST THE GOVERNMENT

i

As stated in Dugan v« Rank , 372 U.S. 609» 620 (1963):

"the general rule is that suit is against the
1

sovereign if 'the judgment sought would expend |

itself on the public Treasury or domain, or
j

interfere with the public administration,' I

Land V. Dollar , 330 U.S. 731, 738 (19^7), or
the effect of the judgment would be 'to restrain
the Government from acting, or to compel it to
act,' Larson v. Domestic & Foreign Corp. , 337
U.S. 70^ (19^9); Ex parte New York . 256 U.S. ,

490, 502 (1921)."

It is evident that an action to enjoin officials of the Railroad

Retirement Board from paying unemployment insurance provided by

the Act operates directly against the United States since it

would interfere with the statutory program set up for the benefit

of unemployed railroad employees, and would thus constitute "inter

ference with the public administration,''' Land v. Dollar , 330 U^S,

731, 738 (19^7). Also see Malone v. Bowdoin , 369 U.S, 643 (1962);

Panama Canal Co. v. Grace Line . 356 U.S. 309 (1958). i^^

The United States has not consented to this suit. Appellant

Z/ 28 U.S.C. 1331 does not authorize suits against the United
States. Henderson v. United States , 229 F. 2d 673, 677 (C.A. 5,
1956); cf. Blackmar v. Guerre . 3^2 U.S. 512, 515-516 (1952). Nor
is there any authority to support the proposition that 28 U.ScC.
1337 authorizes injunction or mandamus actions against the United
States.
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seek to bring this action within the scope of the rule that a

suit to enjoin federal officers who have exceeded their statutoj

authority is not a suit against the United States. See Dugan v

Rank . 372 U.S. 609» 620 (1963). In this regard, appellants coni

that the Board violated that portion of the statute that authorJ

and directs the Board "to make findings of fact with respect toi

any claim for benefits. . ." 45 U.S.C. 355(b), (Brief, p. 56."

The Board has found that C(6) firemen who accepted severanc

pay rather than a comparable job under the Arbitration Award

should not be considered to have voluntarily left work within \

the meaning of the Railway Unemployment Insurance Act. The

Board has further found that C(6) firemen who rejected comparab!

work and accepted severance pay under the Arbitration Award
^

should not be considered to have rejected suitable work without;

good cause within the meaning of this statute. Appellees argue'

that the Board is required by statute to make individual findini

on these issues in regard to each C(6) fireman instead of makini

findings, as above, which are applicable to all such C(6) firem<

Contrary to appellees' arguments, the statute contains no
,

requirement that the Board make "individual" findings. The abo'

findings by the Board were made "with respect to any claim for !

benefits. . ." made by C(6) firemen. The statute requires noth:

more . Common sense alone refutes appellants' argument. By mak;

uniform findings on facts common to certain groups of claimants]

the Board is able to process applications both more rapidly and
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more equitably. Furthermore , Section 5(b) authorizes the Board
\

to establish such procedures as it may deem necessary or proper

for the determination of a right to benefits.

Any doubt as to the validity of the Board's procedure in \

making uniform findings on the above two issues is refuted by

the affidavit of Mr. Harold Bishop (R. 220). As that affidavit

shows the Board has, in the past, regularly made similar uniform
I

findings in regard to other groups of applicants, (R. 221, 222^)

Where an administrative practice, such as this, has been con-
i

sistently followed and has not been disapproved by Congress in

the course of several amendments to the applicable statute, the

practice is presumed valid absent overwhelming evidence to the

contrary. See, e.£., Boesche v. Udall, 373 U.S. 472, 483 (1963);i

Norwegian Nitrop;en Co. v. United States . 288 U.S. 294, 313 (1933)

Whattoff V. United States . 355 F. 2d 473, 478 (C.A. 8, 1966);

Hood Vo United States . 256 F. 2d 522, 527 (C.A. 9, 1958).

It is clear that, as stated by the District Court, "in this

matter the Board has acted well within the limits of the discreti^

vested in it by law." (R. l43.) Cf. Brotherhood of Railway and

Steamship Clerks, etc. v. Railroad Retirement Board . 239 F« 2d 37

(D.C. Cir. , 1956) (Board's finding affecting all claimants upheld,

no question raised of necessity for individual findings). 1

Since appellants answer to the issue of unconsented suit is

the alleged failure of the Board to make individual findings, and

I

I
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since there is no such requirement the decision of the District

y
Court should be affirmed.""

IV

THE APPELLANTS HAVE FAILED TO JOIN INDIS-
PENSABLE PARTIES

If the appellants were to succeed in this action and an

injunction were to issue prohibiting further payments, pending

further action of the Board, the C(6) firemen receiving compen-

sation would be adversely affected immediately, if not permanent!

since their unemployment insurance payments would stop forthwith

Under these circumstances, it appears that these recipients are'

indispensable parties, since a judgment in this case would ad-

versely affect their direct interest. See Montfort v. Korte,
j

100 F. 2d 615, 617 (C«A. 7, 1938); Metropolis Theater Co . v,
I

Barkhausen . 170 F. 2d 481, 485-. (1948), cert, denied 336 U.S. 9^5

Of course, the Board in this action is contesting the reque

for an injunction, but for different reasons than might be ad-
I

vanced by legal representatives of the affected C(6) firemen.

The Board has no financial interest in the outcome of the liti-

gation whereas the employees have a direct financial interest
i

which they would be in a better position to assert than the Boar

4/ As we shall point out in a subsequent section of this brief
even were the Court to rule that individual findings were requir
such a requirement was met. (See Section V(B) of this brief). ,
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On this point see Litchfield v. Register and Receiver , 9 Wall«

(UcSo) 575 (1869); Denver & Rio Grande Railroad Co « v. United

States . 124 Fed. 156 (C.A. 8, 1903).

The District Court found that the injunctive relief sought
i

by appellants "would adversely affect <, o , the Interests of

the so-called C(6) firemen who are neither parties to nor repre-
I

sented in this action/' (R, 251). This action should not proceed

without some representation of these men,
}

V
i

THE BOARD* S DETERMINATIONS AND PROCEDURES
]

WERE NOT ARBITRARY OR CAPRICIOUS, BUT WERE
IN ACCORD WITH THE ACT

A, The Decision of the Board that a

Claimant of Insurance Benefits did
not Leave Work "Voluntarily" and

,

did not Refuse to Accept Suitable
i

Work Available and Offered to Him
I

"Without Good Cause" by Electing
\

to Reject Other Employment and to
Accept the Severance Pay in 1

Accordance with the Provisions of
the Arbitration Award, Should not

'Be Disturbed by this Courts

As is commonly known, the railroads and certain labor unions

were engaged in a long dispute concerning the continuing need for ,

firemen, in view of the development of the diesel engine Althoug

many years were devoted to negotiations in the hope that the dis-
|

pute could be resolved amicably the parties were unsuccessful in

reaching an accord. After all of the procedures of the Railway J

Labor Act had been completed and the parties were left to self-hel

the labor unions called a strike. In view of the national emergen

- 19 -



Congress passed an act In 1963 appointing an Arbitration Board

composed of representatives of the unions, of the carriers and
,i

of the public, to make an arbitration award which would resolve
|

the conflicts That Board did formulate an award, and the para-
'

graph concerned herein is paragraph C(6) which provides in

substance that all firemen with more than two and less than ten
;

1

I

years seniority shall retain their rights to engine service

assignments unless and until offered another comparable Job i

such as engineer, fireman, brakeman or clerk, which offer shall

carry with it guaranteed annual earnings for a period not exceed'

ing five years equal to the compensation received by the employei

in the preceding twelve months « The fireman must either accept \

the offer of a comparable job or forfeit his employment and
i

seniority rights and take the severance allowance provided for

in paragraph C(3)a (The full text of paragraph C(6) can be foum

in Appendix A of Appellants' Opening Brief « ) A large number of

firemen, upon being faced with the alternative of taking another

type Job or taking severance pay, elected to accept severance pa

thereby terminating their employment with the railroad. Many of

these persons were unable to secure other work and subsequently

applied for unemployment insurance under the Act# The question

on the merits is first whether the Board's determination that th

firemen were and are entitled to receive such payments is an

arbitrary or capricious decision and second whether any mandator

provision of the Act was violated by the form of this decision*
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The Act, 45 U«S,C. 354(a-2), provides that a claimant of

Insurance benefits is not to be considered unemployed if the

Board finds that he "left work voluntarily without good cause 3"
I

or "failed without good cause to accept suitable work available

and offered to him." The Board ruled that a fireman who elects
|

to take severance pay rather than a comparable job has not left
I

his work voluntarily under the Arbitration Award,, The Board

also ruled that the election to take severance pay rather than i

another job was not a refusal of suitable work "without just

" cause" 6 In short, the Board ruled that the award gave the fire-

men, upon having their jobs as firemen abolished, a free election 1

which would not result in denial of the benefits of the Unemploy-

ment Insurance Acta These rulings seem fair and reasonable It

is clear that the purpose of the Arbitration Award was to give

C(6) firemen a perfectly free choice. If by choosing to reject

the offered job and take severance pay the C(6) firemen would

forfeit their future rights to unemployment benefits, then their

choice would not in fact be free. Thus, it was clearly reasonable

for the Board to find that the effectuation of the Arbitration

Award necessitated a finding that no C(6) fireman who accepted
|

severance pay should be considered to have left his job voluntaril

or to have rejected suitable work without good causeo As Mr^

Garland in his affidavit pointed out:

"It was concluded that a C(6) fireman exercis- '

Ing the right of choice given him by the Award
should not be regarded as doing something

i
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f

reprehensible from the social insurance stand-
point which would disqualify him for benefitSo
Consequently, following informal .consultation

;

with the Bureau of Law, Mr, Carter in his
memorandum advised the Regional Directors and
the Chief of Claims Operations that such a
fireman was not to be regarded as having
failed to accept suitable work within the
meaning of Section 35^ (a-2 ) (ii ) . Since the
fireman was regarded as having 'good cause'
for what he did, there was, of course, nonneces-
sity for investigating the suitability of the
work offered him^ « o « The fact that a C(6)
fireman who chose to take a separation allowance
was not to be regarded as subject to the dis-
qualification provisions mentioned above did not
mean that every such employee was to be regarded
as entitled to unemployment benefitSo All the
basic qualification and eligibility requirements
of the Act would, of course, have to be met*
The availability requirement in particular would
be very carefully considered in the case of such
an employee and benefits would not be paid him if
under all the circumstances he could not be re-
garded as ready and willing to work and as making
such efforts to secure employment as would be
reasonable under the circumstances <, " (R« 92o)

Appellants contend that the severance pay was intended to j

tide the men over while they looked for other work, and that they

should not be able to pocket both severance pay and unemployment

benefits « However, the Act explicitly provides money to unemploye

workers to tide them over periods of unemployment* Accordingly,

there was no necessity for the Arbitration Board to provide funds

for the same purpose « The real purpose of the severance pay was

expressed in the following testimony which took place before the

Senate Committee on Commerce on the Hearing on Administration of

Public Law 88-108, August 30, 1965a
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Mro Habermeyero Well, the only way we got
Involved In that at all was this: Under the
provisions of the Arbitration Award, certain
of these firemen, after being told that they
were being removed from their Job as firemen,
had a choice to make^ They could take a lumn
sum amount of money --

Senator Magnuson^ Did you apprise them of
their severance pay?

Mro Habermeyer. No, we didn't but they knew
about that, and they had a choice to make of
either taking a lump sum and removing them-
selves from the carrier entirely, or taking a
job that the carrier offered themo Now, we
do have a restriction of payment of unemploy-
ment benefits if a man voluntarily quits his
J ob

«

Senator Lausche. May I put this question?

Senator Magnuson« Yes, go right aheado

Senator Lauscheo In the event the worker
agreed to accept a severance pay reimbursement,
would that disqualify him from the right to
obtain unemployment compensation?

Mr. Habermeyero No, sir« It did noto

Senator Lausche^ It did not?

Mr, Habermeyer, It did noto

Senator Lauscheo That is, if he voluntarily
says, 'I'll quit my Job if you give me a
severance pay'?

Mro Habermeyero I wouldn't say he was volun-
tarily quitting his Job as a fireman. The
carrier told him he was being separated from
his Job as a firemano They offered him an
alternative then of taking a sum of money or
another Job, And we held that the offer of
the other Job was not a voluntary action on
this man's part in separating himself from the
industry and he took the lump sum payment.
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Senator Lausche* That would mean a worker
who took a severance pay under your decision
was not construed to have quit on his own?

Mro Habermeyero That's rights

Senator Lausche^ And since he did not quit
on his own, he was entitled to unemployment
compensation?

Mro Habermeyerfl Yes sir^

Senator Magnuson* I think that was the right
rulinga

Mr* Habermeyere That's the only way we got
involvedo

Senator Magnuson^ Severance pay was not in-
volved in his unemploymento It was merely a
so-called bonus?

Mr* Habermeyero An alternative that they
offered him,"

As we understand appellants' argument they do not challeng(

the Board's right to make blanket rulings which cover all persoj

falling in a specific class, but they deny that all the C(6) fi:

men applying for insurance benefits could have been properly 'f

i

placed in one class* For example, they allege that some firemej

quit their jobs and took severance pay before being required toi

make an election — that is they voluntarily quit before being

confronted with the prescribed optiono Then, some firemen, so ^

appellants allege, must have been offered other employment whicl

they rejected, electing to take the severance pay^ Then, if th<

same firemen subsequently took the proffered jobs, their own

actions established that they were "suitable" <, Appellants argut

that if they were "suitable" at a later date they must have beei

"suitable" at the earlier dateo ,
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The answer is that the Board ruling (whether this was, in -

fact, a proper Board ruling, is covered in the next section of

this brief) covered all firemen who, under the Arbitration Award,

were faced with the option of taking another Job or of taking .

severance pay, and as to them ruled that if they elected to take

the severance allowance they would not be deprived of the benefits

of the Acta Thus, if a fireman were given a severance allowance

before his job was eliminated, he would not be covered by the
|

rulinga But where, as here, if a fireman's job were abolished
j

and he was offered another job his refusal of the offered job in

the first instance would be with Just cause o The Just cause was

the determination of the Board that the refusal of a comparable

job and the acceptance of the severance pay should not penalize

him insofar as the insurance benefits were concerned^ But once
|

he had received the benefit of this ruling he could not continue

thereafter to reject suitable employment on the basis of the Aware

He would be treated exactly the same as other employees who were

not involved in the Awardo (Ro 135do

)

We submit, therefore, that the ruling did apply to a general

class, and that it was as sensible a ruling as could have been

madeo However, let us accept arguendo appellants' contention that

the severance pay was in lieu of unemployment insurance, and folic

through on such a decision^, Initially, it would require the Boarc

to determine how much each employee received, and how long the
i

severance pay award would be considered to prohibit the employee
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from claiming unemployment insurance payments,, Such a ruling,

apart from the massive statistical work Involved would not

present the C(6) fireman with a free option. By taking the

severance pay the fireman would forfeit unemployment insurance

of an equal amounts Or take the situation where the employee

takes the severance pay and then gets another job, would the

employee be required to pay back the severance pay? Or if this;

employee then loses his new Job, would he then have no right to:

unemployment benefits until the severance pay was used up --
j

even though he spent the severance pay months before for a new \

car? Examples of this nature could be endlessly multiplied, i

They would only show the impossibility of the Board reaching an;

practical and equitable decision, other than the decision which
5/

is challenged herein by appellants, 1

Appellants also attempt to make some capital out of the S

Board* s directive that an employee *s resignation to take several

allowance is voluntary if "provisions of the agreement or plan :

under which the severance allowance is paid are such that the

employee could have continued working for his employer in his

same occupation and at the same location, with prospects for fu*

employment not substantially diminished." (Brief, p, 27o) Of

course, this provision has no relationship to the Arbitration A^

5/ For a more detailed discussion of this and other directiveil
see the Bishop affidavlto (R, 220, 225-226,)

,
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That Award was based on exactly the contrary assumption -- that the

fireman jobs would be abolished, and that accordingly the fireman
j

obviously could not continue to work at the "same occupation" at
i

"the same location". Appellants by innuendo suggest that unemploy-

ment benefits were paid to firemen who refused to keep on working

as firemen at the same location, but there is nothing in the recorc

to support such an assumption.

Appellants further urge that although the Act refers to i

persons who have "left work voluntarily", the Board has construed

the word "work" to mean "job". Appellants are correct* Under the

Board's ruling the fireman who accepts severance pay in lieu of

another "comparable" job does not lose unemployment insurance

benefits. This ruling is quite reasonable. The statute doesn't

I

purport to impress employees into an industry. It provides for

I

unemployment insurance when they are unable to find suitable work«|

' Two steps are contemplated. The first is that the man lose his

Job, and the second is that he doesn't refuse other suitable work
j

without just cause. Although the statute uses the word "work" it \

is evident from the general context and the steps involved that i

Congress was contemplating jobs, not a general employment relation-

ship* (On this point see the explanation of the General Counsel
j

of the Board. R. 135. ) .1

In all events the Act lodges the Board with the authority to '

determine whether a person had voluntarily left work or refused

suitable work without good cause and unless its rulings are
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arbitrary and capricious and without any rational basis the Court

should not interfere therewith^ See Boske Vo Commingore , 177 U«So

^59, ^70 (1900); Brotherhood of Railway and Steamship Clerks etCo

Vo Railroad Retirement Board , 239 F, 2d 37, ^^ (DoC. Cir^ , 1956)o

In Larson Vc Domestic and Foreign Commerce Corpo . 337 UoSo 682

(19^9) it was pointed out that the authority to make a decision

is the authority to make the wrong decisiono (Page 6950)""

In the Panama Canal COo Vo Grace Line > 356 UoS, 309 (1957)

shipping companies sued to compel the Canal Company, an agency of
\

i

the United States, to revise its rates ^ contending that the formula

^
^

J

£/ In the case of Leedom Vo Kyne . 358 UoS, l84 (1958) relied upon
b'y appellants an order was issued by the NLRB which was in flagrant
violation of the specific terms of a statute. The question was
the jurisdiction of the District Court to review the ordero The
Supreme Court held that the court had the power to strike down an i

order in excess of its statutory powers, and contrary to the
specific prohibition of the Acto i

In subsequent decisions the Court has been careful to restrictj
this ruling to such instances^ See Railway Clerks Vo Employees i

Association ^ 380 UeS, 65O (1964), and Bo Ire Vo Greyhound Corporatio!
376 U.Sa 473 (1963)0 In the latter case the Court said that the
review authority of the lower court is limited to the question of
statutory authority and does not permit "plenary district court
review of Board orders « « o whenever it can be said that an j

erroneous assessment of facts before the Board has led it to a
conclusion which does not comport with the law. Judicial review

|

in such a situation has been limited by Congress to the courts of
appeals and then only under the conditions explicitly laid down in

j

, « the Act/' "

In the instant case there is no question raised as to the
j

authority of the Board to make the challenged payments. The
*

appellants merely contend that the Board's ruling is an unjusti- *

fied interpretation of the Arbitration Award and of the Unemploymeni
Insurance Acto These circumstances don't bring the case within
the narrow orbit of the Leedom case, I
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in use was contrary to the Act<, The Court ruled against the
1

shipping companies and stated:
j

"Where the duty to act turns on matters of
!

doubtful or highly debatable inference from
;

large or loose statutory terms, the very
construction of the statute is a distinct
and profound exercise of discretion,, o <, o

The matter should be far less cloudy, much
more clear for courts to intrude,"

In Udall Vo Tallman > 38O U^So 1 (I965) the Supreme Court stated
j

\

Po 165
'

"When faced with the problem of statutory
|

construction this Court shows great deference
to the interpretation given the statute by
the officers or agency charged with its
administration* To sustain the Commission's

j

application of the statutory term we need
I

not find that its construction is the only
j

reasonable one, or even that it is the result 1

we would have reached had the question arisen
|

in the first instance in judicial proceedings
j

(citations) 0"

In concluding the Court said p^ 18 "If, therefore, the Secretary's

interpretation is not unreasonable, if the language of the orders

i

bears his construction, we must reverse the decision of the Court

i

of AppealSo" Also see Wilbur Vo United States . 28l U«So 206 (192^

Adams v« Nagle, 303 U,So 532 (1938); Christine Mitchell Vo McNamai

352 Fo 2d 700 (C.AoDoC, 1965); Riverside Oil Coo Vo Hitchcock. 190

UoSo 316 (1902).

The Board's conclusions in the absence of compelling evidence

of abuse of statutory or discretionary power should not be overruj

There is no such evidence in this caseo
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Bo The Board* s Procedures Were Not
in Violation of its Statutory
Duties

The appellants complain of the procedures

s

la The Carter memorandum was not the official action of

the Boardo

2o The Carter memorandum failed to follow the Acto
I

3a The Board failed to make individual findings

o

'

These contentions lack any substantial merit

o

I

THE CARTER MEMORANDUM

Section 5(b) of the Act states:

"The Board is authorized and directed to make
findings of fact with respect to any claim for
benefits and to make decisions as to the right
of any claimant to benefits o The Board is
further authorized o o o to establish, by
regulations or otherwise, such procedures as
it may deem necessary or proper for the deter-

|;

mination of a right to benefits o"
h
*

And under Section 12 (m) (^5 UoS^Cc 362m) the Board is "authorized

]

to delegate to any member, officer or employee of the Board any ^

\

of the powers conferred upon the Board by this Act, excluding
,(

only the power to prescribe rules and regulations o
" Pursuant to j

1

these provisions the Board made the following delegation to the
\

<

Director of Unemployment and Sickness Insurance which is found at

'I

20 CaFeRo Section 320o5« "o o . Claims shall be adjudicated, and ^

initial determination shall be made, in accordance with instructions

issued by the Director of Unemployment and Sickness Insurance, <, o"

Accordingly, the action of the Director of Unemployment and Sickness



Insurance Mr, Carter, In issuing the June 5, 1964 memorandum, was

1/
fully authorized by the statute and regulations.

Appellants further contend that the Carter memo improperly

stated the ruling which was followed. It declared, in part, "A

fireman confronted with this choice who chooses separation from

service is not to be regarded as having failed to accept suitable I

work within the meaning of Section 4(a-2)(ii) of the Act," From

this statement appellants argue that the Board had ruled cate-

gorically that all jobs of whatever description which were offeree

to firemen whose Jobs were being eliminated were unsuitable,

(Brief, po 29, ) They say that Government counsel attempted to

overcome this absurd ruling by arguing that the Board had only
j

declared that the refusal of comparable employment would not be

without good cause a and that suitability, therefore, was irrelevai

Appellants* argument is legal nit-picking at its worst, Mr,
i

Carter did not say that all comparable jobs offered to displaced

firemen were unsuitable. He said that the rejection of the job

would not be regarded as a refusal of "suitable work within the

meaning of the section 4(a-2)(ii) of the Act," And that section

provides that suitable employment can be rejected for good cause .

Furthermore, on September 24, 1964, long before this action was

commenced, the General Counsel of the Board explained the ruling
j

to Gregory Prince, Executive Vice President and General Counsel o;

the Association of American Railroads, (R, 135a, c.)

7/ A resume of the history of the Carter memo, and of comparable
Situations is set forth in the Bishop affidavit, (R, 220-226,)
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The Lack of Individual Findings
!

The appellants contend that the Act requires individual find-

I

ingS| and that none was made in connection with the payment of

displaced firemena It is true that the Board did not issue specif:

findings with respect to each individual fireman — but applied

the ruling set forth in the authorized Carter letters

The processing of insurance benefit claims is described in

the Garland affidavito (Ro 87-93o) In brief, claimants fill out

a form (R« 9^) which is filed in a District Office* There it is

examined to determine whether the claimant meets the eligibility

requirements and is not subject to the several disqualification

provisions e If the claim is approved it is forwarded to the

appropriate division for payments If it is denied, the applicant
|

can take advantage of the administrative appeals procedures, \

(R. 89-90.)
I

As shown by the Railroad Retirement Board (I965 annual report]

at pages 37 and 42) there were in the year 1964-1965, 111,000
|

railroad workers who claimed and were paid unemployment insurance !

benefits and in 1957-1958, 312,000 workers were receiving insurance

benefits* Of course, it would be physically impossible for a Boarc

to consider and make findings with respect to each one of these

claims, particularly since each beneficiary registers and claims

benefits every fourteen daySo (45 UoS.Co 351(h)o)

Ordinarily the District Office accepts the certifications

set forth in the claim form, but in the event it receives other

information raising a doubt as to the claimant's rights an investi-

gation is made* (Ro 90o) When information is received which j
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suggests problems are about to ariae concerning groups of employee

an Investigation is promptly made, and rulings issued, so that
I

I i

delays in the processing of applications will be avoidedo Such

an instance was the Arbitration Award (Ro 91, 221-226) and the

Bishop affidavit, after a careful recitation of the applicable

I I

rules states

s

"The claims of 0(6) firemen have been
j

handled in strict accordance with the
terms of the statute and with the regu-
lations and practices of the Board,
Both procedurally and substantively, the

i

application of the disqualification pro-
visions has been entirely consistent with
the application of those provisions prior
to the Carter memorandum of June 5$ 1964/'
(R. 226.) I

With regard to the specifics of appellants* contention —
i

^the statute relied on reads as follows; "The board is authorized

and directed to make findings of fact with respect to any claim
{

I

I

for benefits and to make decisions as to the right of any
|

claimant to benefits." (Section 5(b), 45 UoSoCo 355(b).) Other

sections provide for the finality of findings of fact (45 UaSoC.

355(f)(g)o) Appellants read the statute as requiring the Board

to issue findings for each claimo The statute makes no such re-

quirement. Actually, under 45 UoSoC. 362(i), the Board may accepi

the claimant's registration as initial proof of unemployment, suf=

ficient to certify payment. • Furthermore, Section 5(b) of the Act!

(45 U.S.C. 355(b)) authorizes the Board to establish such- procedui

as it may deem necessary or proper for its determination of a. rigl'
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to benefits The Board's action in regard to the C(6) firemen

Is not only authorized by Section 5(b), but also makes possible

the acceptance of registration by C(6) firemen as a basis for

payment of benefits <,

Findings of fact are required in statutes of this description

so that a review body will have a competent record before lt<, '

In this case the Carter letter was a finding of fact and conclusio

of law with respect to all C(6) firemen; and as this case estab-
j

llshes it has furnished the appellants and the Court with ?

sufficient information of the Board ruling to make a dispositive

ruling. Furthermore, even if the statute did require individual i

findings the claim filed by the applicant, with its certifications

when accepted and acted upon by the Board certainly constitute
i

I

findings,, We submit that this aspect of the appellants* argument'

is without any merit whatsoevero The reasonableness of making one

general finding in situations involving facts common to many clairc

has been Judicially approvedo See Brotherhood of Railway and l

Steamship Clerks Vo Railroad Retirement Board , 239 Fo 2d 37 (CcAo '

8/
IDoCa, 1956) and Railway Express Agency Vo Kennedy , supra o** j

_8/ Contrary to the suggestion in the footnote on page 55 of the
Appellants' Opening Brief as to the findings being considered in
the Kennedy case, the record of the Kennedy case shows that the
action of the Director of Unemployment and Sickness Insurance was'
precisely the same there as in the instant caseo At pages 36-37
of the transcript of record in the Kennedy case there appears the
following extract from the November 1, 1950 affidavit of Horace L«
Carter, Director of Employment and Claims, Railroad Retirement
Board?

(continued on page 35)
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CONCLUSION

Appellants are firmly convinced that the rulings and pro-

cedures of the Board were entirely correct. However, this Court

8^/ (continuation)
"^0 Since claims for benefits under the Act are made

for short periods, and each claim involves a relatively
small amount, the adjudication procedure has been made as
simple as possible to permit expeditious handling of large
volumes of claimso As indicated in Section 320,5, it con-
sists principally of examining the application and claim
forms and entering thereon a determination regarding the
compensability of the days claimed as days of unemployment
or sickness a When the circumstances so require, further
evidence is secured by correspondence or field investigation,

"5o Under instructions issued by the Bureau of Employ-
ment and Claims pursuant to the provisions of Section 320^5,
a regional office which has for adjudication claims, such as
those in the instant case, involving the strike provisions
of Section ^(a-2)(iii) of the Act, is required to make a
thorough investigation of all relevant phases of the case
and to submit the information thus obtained to the Bureau
of Employment and Claims for review^ The Bureau reviews
the matter and advises the regional office whether or not
the disqualification provision is applicableo The regional
office then adjudicates the claims,, If the claims are
denied, the administrative review provisions contained in
Part 320 of the Regulations are applicable,

"6a The procedure described above was followed in the
instant case« The Board's New York regional office made a
thorough investigation of the strike, securing detailed
information both from the Railway Express Agency, In-
corporated, and from the employees' Labor organization*
Upon reviewing the information thus secured, I advised the
regional office by teletype on October 9, 1950, that
Section 4(a-2)(iii) was not applicableo The regional
office then proceeded with the adjudication of the claims/'
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should not reach the merits since it is quite clear that the

appellants have no right to challenge the Board's payment of

insurance benefits to C(6) firemen since the Act explicitly

limits Judicial review at the instance of an employer to

certain matters, not Including the payment of claims to

recognized employeeSo For these, and the other Jurisdictional

bars discussed herein we respectfully submit that the Judgment

of the District Court should be affirmedo

BAREFOOT SANDERS,
Assistant Attorney General
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INTRODUCTION

The briefs of appellees and of amicus curiae largely fail to

meet the arguments advanced by appellants in their opening brief.

The authorities cited by appellants are substantially ignored;

the authorities relied upon and the arguments made by appellees

and amicus are frequently beside the point; and the principal

defense which is made of the Board's actions is premised upon a

fundamental distortion of appellants' argument.
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The purpose of this reply is to deal, as summarily as possible,

with the basic errors in the opposing briefs, and to suggest the

ways in which they are most clearly in need of correction.*

ARGUMENT

I. It Is Unquestionably the Board's Duty Under the Statute to

Explore the IndivBdua! Circumstances of Applicants for Bene-

fits Where Those Circumstances Are Crucial to the Question

of Eligibility.

The Act provides, in unmistakable terms, that prior to the

payment of unem.ployment benefits, the Board must make "find-

ings of fact" and "decisions" concerning the right of any claim-

ant to receive such benefits, including findings concerning the

applicability of each of the disqualification conditions (Sections

4(a-2), 5(b)). If these provisions are to mean anything, they

necessarily mean that the Board must make some reasonable

effort to determine whether each claimant has "left work volun-

tarily" without "good cause," or has "failed, without good cause,

to accept suitable work"—and that, where the individual circum-

stances are crucial to eligibility, the Board must explore those

individual circumstances. As has already been shown (Br. 20-

32) t and as is in fact admitted by appellees (R. 91-92), the Board

made no effort whatever to examine, upon an individual basis, the

eligibility of any single one of the thousands of C(6) firemen

applying for benefits.

The only relevant response which could be made by appellees

concerning their failure to consider the individual circumstances

of the C(6) firemen would be that those circumstances were

*No response has been made to Part III of the argument in appellants'

opening brief and nothing further will be said here about those matters.

Parts II and III of the present argument touch upon the matters dealt with,

respectively in Parts I and II of appellants opening argument. Part I of the

present argument responds to appellees' apparent misconception of the

duties of the Board under the statute.

fReferences in this brief are thus: to appellants' opening brief: (Br. 10) ;

to appellees' brief: (Appellees' Br. 20) ; to the brief of ainkus curiae:

(Am. Br. 15) ; and to the record: (R. 157).
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wholly immaterial to the matter of eligibility for benefits. Appel-

lees do attempt such an argument, but, as has already been seen

(Br. 20-32), and as will be further illustrated below (Part II,

infra) it must fail for two reasons: appellees' interpretation of

the statute, upon which their argument is necessarily premised, is

manifestly unreasonable; and, even if that interpretation Vv'ere

accepted, it would fail to dispose of the eligibility of many C(6)

firemen as to which the individual circumstances would still remain

controlling.

Appellees do not rest, however, with efforts to justify the

propriety and relevance of the Carter memorandum. They also

find it necessary to misstate altogether appellants' viev/ of the

Board's duties under the statute; to assert that individual findings

are not required even when the individual circumstances are dis-

positive of eligibility; and to argue that, by reason of certain ad-

ministrative practices of the Board, individual findings concerning

the C(6) firemen may actually be deemed to have been made

(even though it is elsewhere admitted that they were not).

First: Appellees, perhaps deliberately, seek to distort the nature

of appellants' argument. Appellees suggest that under appellants'

interpretation of the statute, the Board must issue individual

findings for each claim even when all relevant facts are wholly

common to a group of claimants and the individual circum-

stances could therefore make no conceivable difference (Appellees'

Br. 32-34, 16-17). Having erected this straw man, appellees then

proceed to attack it. They argue that it would be "physically

impossible" to make individual findings with respect to the many

thousands of men claiming unemployment benefits each year

(Appellees' Br. 32) and that, therefore, "common sense alone

refutes appellants' argument" (Appellees' Br. 16). As amicus

curiae had no difiiiculty in perceiving, however (Am. Br. 18-19),

appellants advance no such argument. Indeed, and as is perfectly

clear from their opening brief (Br. 20-21) appellants say no more,

and the statute can conceivably require no less, than that the

Board explore the individual circumstances v.'here, as here, they

are dispositive of the question of eligibility.
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Second: Appellees next appear to argue that the Board need

not examine the individual circumstances even when the eligibility

of the claimant may turn upon those circumstances. Thus they

say that blanket rulings were made by the Board in both Kennedy

and in Brotherhood of Ry. & SS. Clerks v. R.R. Retire77ient Bd.,

239 F.2d 37 (D.C. Cir. 1956), and that "no question was raised

in those cases concerning the absence of individual findings by

the Board"; and diey imply, on the basis of these cases, that no

individual findings need be made in any situation in which sub-

stantial numbers of claimants might be involved (Appellees' Br.

8, 17, 34, 35). Appellees fail to note, however, that the sole

substantive issue in both the Kennedy and Brotherhood decisions

was whether the claimants there involved were disqualified by the

provisions of Section 4(a-2)(iii) of the Act, which forbid the

payment of benefits to men who are unemployed because of an

unlawful strike, an issue which could be and was determined

without any need for consideration of the circumstances of the

individual strikers. Moreover, both the District Court and the

Court of Appeals in Kennedy obviously assumed that, with respect

to any additional matters which might have affected individual

eligibility, the Board had complied with its statutory duty. See

the discussion in appellants' opening brief (Br. 55 footnote), and,

in particular, see the affidavit of H. L. Carter in the Kennedy

case, to which appellees themselves refer.*

* "Upon reviewing the information thus secured [from an investiga-

tion of the circumstances of the strike], I advised the regional office

by teletype on October 9, 1950, that Section 4(a-2)(iii) was not

applicable. The regiojial office then proceeded with the adjudication

of the claims." (Emphasis added.) (Appellees' Br. 35)

Appellees also assert that their supposed "administrative practice" of

making blanket rulings with respect to large groups of applicants has been

legislatively affirmed because Congress has not seen fit to put a stop to it

(Appellees' Br. 17). But appellees point to no single instance in which

this supposed "practice" has been considered by Congress, and they refer

to no previous situation where, as here, the Board, by means of a general

ruling, has sought to avoid its obligations under the statute to make indi-

vidual findings as to matters upon which the individual facts are indis-

pensable.
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Third: Appellees' final argument is the most curious of the

lot: Even assuming that the statute requires individual findings

as to all relevant matters, and even admitting that in the case

of the C(6) firemen, those matters were not even considered,

appellees argue that the Board has nevertheless complied with

the command of the statute. Such compliance, it is said, con-

sisted of the Board's acceptance of "the claimant's registration

as initial proof of unemployment, sufficient to certify payment,"

which actions "certainly constitute findings" (Appellees' Br. 33-

34). Such bootstrap logic is indeed difficult to take seriously.

Surely appellees do not contend that they are entitled to honor

any claim, no matter how unfounded, simply because it has been

filed. The provisions of the statute are directly to the contrary.

Neither can appellees plausibly argue that the "acceptance" of

such a claim can possibly constitute "findings" by anyone as to

the matters which, pursuant to the directions of the Carter

memorandum, were expressly made immaterial: whether, on the

basis of the individual circumstances, the C(6) firemen left work

with "good cause"; whether the comparable jobs constituted "suit-

able work"; and, if so, whether those jobs were rejected "with-

out good cause."

II. The Payment of the UnempEoyment Bcne^ts to the C(6) Fire-

men Was Contrary to the Statute and in Excess of the Juris-

diction of the Board.

A. THE BOARD FAILED TO DETERMINE, AS THE STATUTE REQUIRED,
WHICH OF THE C(6) FIREMEN HAD "LEFT WORK VOLUNTARILY"
WITHOUT "GOOD CAUSE" (SECTION 4(a-2){i}).

Insofar as the language of the statute is concerned, appellees'

principal defense of the Board's conduct continues to be based

upon their construction of the word "work"—that it refers, not

to a man's work with the railroad, but to the particular duties

upon which he may, from time to time, be engaged (Appellees'

Br. 27).* As appellants have shown at some length, such a

* Appellees also apparently contend that the severance allowance, rather

than performing the same economic function as unemployment benefits,
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construction would contravene the manifest purpose of the Act,

its carefully balanced disqualification conditions and the under-

standing of Congress concerning its meaning at the time it was

enacted (Br. 23-26). Appellants' arguments are not met, and

the statutory and legislative materials adduced in support of

them are ignored.

Moreover, appellees now appear to concede, as appellants

have argued (Br. 27-28), that even if their interpretation of

the statute were correct, it would still not dispose of need for

individual findings in the cases of many of the C(6) firemen.

Thus appellees admit (Appellees' Br. 25) that those firemen

v^'ho quit their jobs before those jobs were eliminated would

not be covered by the terms of the Carter memorandum (See

Br. 28). Yet it is alleged in the verified complaint (R. 16-17),

and it is undisputed by appellees, that such firemen were in fact

paid unemployment benefits pursuant to the Carter miemoran-

dum. Since the Carter memorandum admittedly did not apply,

the payment of these benefits, without prior findings concerning

eligibility, was in clear violation of the terms of the statute.

Appellees also apparently agree that if a man were offered

another fireman's position as a "comparable job," he would,

under the Board's own regulations, have "left work voluntarily"

(Appellees' Br. 26-27; see also Br. 27-28). Appellees argue that

was instead some sort of "bonus" having a different purpose altogether.

Appellees refer, in this connection, to a colloquy between appellee Haber-

meyer and Senators Lausche and Magnuson which took place on August

30, 1965, some 22 months after the issuance of the Award and some 14

months after the promulgation of the Carter memorandum (Appellees'

Br. 22-24) . The exchange casts little light upon the supposed "real purpose"

of the severance allowance. It does disclose, however, that though Senator

Magnuson may have been pleased with appellees' actions concerning the

C(6) firemen, Senator Lausche was apparently astounded by them. In any

event, neither the self-serving statements of appellee Habermeyer nor the

offhand opinions of Senators Lausche and Magnuson are pertinent here.

Surely appellees do not suggest that these matters can conceivably constitute

"legislative history" worthy of consideration by this Court. Moreover, it

is unclear how appellees' argument, even if it were supported in the record,

v.'ould cast light upon the meaning of the words "left work voluntarily"

as used in the statute ; and that, after all, is the matter which is presently in

issue.
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this situation has "no relationship" to the Award—which, they

imply, did not contemplate the offer of a fireman's job—but they

necessarily ignore the provisions of the Award which define the

comparable jobs as those "such as, but not limited to engineer,

fireman (helper), brakeman or clerk" (Br., App. A, p. l). Appel-

lees argue that the record does not disclose whether such fireman

jobs were in fact offered to any C(6) firemen; but the argu-

ment puts the shoe upon the wrong foot. Where, as here, a par-

ticular comparable job contemplated by the Award might clearly

have disqualified the applicant for benefits, it was the Board's

duty to determine whether such a job was in fact offered—and

whether none, some, or many of the C(6) firemen might thereby

have been disqualified. In making the payments without looking

at the facts—in assuming away the problem—the Board plainly

failed to perform its duty under the statute.

B. THE BOARD FAILED TO DETERMINE, AS THE STATUTE REQUIRED,
WHICH OF THE C(&} FIREMEN WHO REJECTED THE OFFERS OF
"COMPARABLE JOBS" THEREBY "FAILED WITHOUT GOOD CAUSE TO
ACCEPT SUITABLE WORK" (SECTION 4{a-2)(ii)).

Appellees apparently agree that the comparable jobs offered

to the C(6) firemen might well have constituted "suitable v/ork"

v/ithin the meaning of the statute (Appellees' Br. 24-25). Their

whole position under Section 4 (a-2
)
(ii) is therefore premised

upon the assumption that each of the firemen, in rejecting the

comparable jobs, acted with "good cause."

Appellees' original argument in support of their assumption

of good cause—that the Award gave each of the firemen "a free

choice" to stay or to leave—has already been considered (Br.

32). The argument is plainly irrelevant eidier to the language

or to the purpose of the statute and is therefore entitled to no

weight.

Appellees now advance a new and startlingly different argu-

ment as to why the suitable work offered to rhe C(6) firemen

w^as supposedly rejected with "just [sic] cause" (Appellees' Br.

25). It is this:
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"[W]here, as here, if a fireman's job were abolished and

he was offered another job his refusal of the offered job

in the first instance would be with just cause. The just cause

was the determination of the Board that the refusal of a cor^-

parable job and the acceptance of the severance pay should

not penalize him insofar as the insurance benefits were

concerned." (Emphasis in original.)

If this statement has any meaning, it must be that the Board

itself, by way of the Carter memorandum, created the "good

cause" {i.e.. reliance upon the memorandum) on the basis of

which the suitable work offered to the C(6) firemen might freely

be rejected. But how can this be.'' Can the Board, in making a

prospective ruling such as the Carter memorandum, proceed upon

the assumption that the effect of the ruling has already been felt .-*

It is apparent that the argument defeats itself; for if it were

admitted, there could be no evasion of the disqualification condi-

tions of the Act which the Board could not make lawful simply

by sanctioning it in advance.

III. The District Court Had Power to Review, at the Instance of

Appellants, the Unlawful Actions of the Board.

A. APPELLANTS CLEARLY HAVE STANDING TO CHALLENGE APPELLEES'

UNLAWFUL WASTE OF THE FUNDS IN THE ACCOUNT.

Appellees' argument upon the standing issue proceeds through-

out upon the assumption that appellants are no different from

general Federal taxpayers who contribute to the general Federal

revenues, and as such, have no standing to challenge expenditures

of the general Federal Treasury. Yet as we have shown at some

considerable length (Br. 36-41) that assumption is wholly without

foundation. Appellants' argument upon this point has not been

met, and. indeed, the controlling authorities have been almost

wholly ignored. Thus Stark v. Wickard, 321 U.S. 288 (1944),

Coleman v. Miller, 307 U.S. 433 (1939), United States v. Butler,

297 U.S. 1 (1935), Reynolds r. Wade. 249 F.2d 73 (9th Cir.

1957) and Smith v. Virgin Islands, 329 F.2d 131 (3d Cir. 1964)

have all been relegated to a footnote and distinguished upon the

supposed ground that only one of them (^Butler) "involved a
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federal tax" (Appellees' Br. 14). Appellees' supposed distinction

is both inaccurate and misleading. It is inaccurate because Stark,

Reynolds and Smith each quite plainly involved the expenditure

of taxes levied under Federal law.* It is misleading because the

whole point of each of these cases is that the principle of

Massachusetts v. Mellon cannot and will not be applied where,

as here, the plaintiffs are something other than general Federal

taxpayers challenging expenditures from the general Federal

Treasury.

The additional arguments advanced by appellees and by amicus

are equally beside the point. Thus appellees cite no less than nine

cases in support of the proposition that standing to sue does not

exist unless the plaintiff can show a "legally protected interest

which has been invaded by the Government" (Appellees' Br.

11-12); but appellees do not explain how this tautology in any

way advances their position. Certainly the cases upon which they

rely do not even address, much less resolve, the standing issues

presented here.

Both appellees and amicus continue to insist, solely on the

basis of Kennedy, that appellants are without standing to sue

because they cannot demonstrate precisely when (not whether)

they will feel the bite of the Board's unlawful disbursements

(Appellees' Br. 10, 13-14; Am. Br. 13-14). Yet they fail altogether

to explain why, if this were so, any taxpayer would ever have

standing to challenge illegal expenditures or why such standing

has repeatedly been upheld by the Supreme Court and by this

Court in cases such as Stark v. Wickard, Coleman v. Miller, and

Reynolds v. Wade (see Br. 40-41 ).

*It is perfectly apparent that the Reynolds and Smith cases both involved

the legality of the expenditure of revenues derived from taxes. It is equally

apparent that if, as appellees assert, appellants' contributions to the Account
constituted taxes, the same was true of the contributions of the milk
producers in Stark v. Wickard. (See 321 U.S. at 303 where the contributions

were described as "a sales tax.") Neither is there any doubt that the levies

paid in each of these cases were grounded upon Federal law; in Stark v.

Wickard, upon the Agricultural Marketing Agreement Act of 1937, and in

Reynolds and Smith upon the Federal statutes creating the power of the
territorial legislatures to tax and upon the enactments made pursuant to

the Congressional authority.
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B. THE DOCTRINE OF ADMINISTRATIVE DISCRETION DOES NOT IMMUNIZE
THE BOARD'S ACTIONS FROM JUDICIAL REVIEW.

Appellees assert that this Court cannot review their interpreta-

tions of the provisions of the statute unless those interpretations

were "arbitrary and capricious and without any rational basis"

(Appellees' Br. 27-28).* Yet appellees make no serious effort

to deal with appellants' authorities (Br. 45-49) which demonstrate

that no such elaborate self-restraint need or should be indulged.

Indeed, only one of appellants' cases

—

Leedom v. Kyne, 358 U.S.

184 (1958)—is even mentioned by appellees, and that in an un-

persuasive footnote (Appellees' Br. 28). Nor do the cases upon

which appellees themselves rely materially advance their posi-

tion. Thus in Udall v. Tallman, 380 U.S. 1 (1965) (Appellees'

Br. 29), the administrative construction was accepted only be-

cause it was "quite clearly . . . reasonable" (380 U.S. at 4), and

in Panama Canal Co. v. Grace Line, 356 U.S. 309 (1957) (Ap-

pellees' Br. 28-29), as the quoted passage literally says, the

agency's determinations related to "matters of doubtful or highly

debatable inference from large or loose statutory terms." Yet

where, as here, the statutory command is precise, the words used

are ordinary and non-technical, and the agency has obviously not

been "left at large," the agency must follow the statute or its order

will be set aside. Addison v. Holly Hill Fruit Prods., Inc., 322

U.S. 607, 616-17 (1944) (Br. 46-47).

C. JUDICIAL REVIEW OF THE PRESENT ACTIONS OF THE BOARD HAS
NOT BEEN PROHIBITED BY CONGRESS.

Appellees and amicus do not dispute the proposition (Br. 50-

51) that, unless prohibited by Congress, the courts of the United

States have jurisdiction to review all arbitrary agency action.

Neither do they deny that if, as seems clear here, the agency has

exceeded its statutory authority, all inferences should be indulged

in favor of a right of review (Br. 53-56). Their whole argument

is therefore premised upon the assumption that the Act expressly

*These words, in the view of appellants, fairly describe the actions of

appellees; but the point is of no moment, for the law is not as appellees

state it.



11

prohibits judicial review of the Board actions now in dispute

(Appellees' Br. 4-9; Am. Br. 3-7).

The relevant provisions are admittedly found in subsections

5(c), 5(f) and 5(g) of the Act. Appellees and amicus cannot

and do not contend that judicial review of the actions of the

Board granting the claims of the C(6) firemen is prohibited by

subsections 5(c) or 5(f) ; for it is admitted that these subsections

deal only with the situations (neither applicable here) where

either the claim or the employment relationship has been denied

(Appellees' Br. A-(i\ Am. Br. 3-4).* Appellees and amicus there-

fore necessarily base their argument on subsection 5(g).

As appellants have previously observed (Br. 53), this subsec-

tion also, by its own terms, applies only to matters determined

under subsection 5(c), and therefore has nothing to do with the

decisions presently in issue. Both appellees and amicus deny that

this is so, but they have chosen to omit from their quotations of

subsection 5(g), as well as from their argument upon tlie point,

the very language which defeats their contention (Appellees' Br.

6; Am. Br. 4). Subsection 5(g) provides, in relevant part (with

the critical language underlined) :

"Findings of fact and conclusions of law of the Board in

the determination of any claim for benefits or refund, the

determination of any other tnatter pursuant to subsection (c)

of this section, and [determinations concerning availability

of funds] shall be, except as provided in subsection (f) of

this section, binding and conclusive for all purposes . . .

and shall not be subject to review in any manner other than

that set forth in subsection (f) of this section."

If, as appellees contend, all findings and conclusions of the Board

having to do with claims were to be made conclusive, there would

*Appellees do assert, citing cases, that where Congress has provided a

particular method of judicial review, that method must be followed (Appel-
lees' Br. 9) ; but neither the assertion nor the authorities are relevant

where, as here, the judicial review provided in the statute relates to matters

other than those which are in dispute. See Stark v. Wickard, 321 U.S.

288, 309 (1944) and the other cases cited and discussed in appellants'

opening brief (Br. 50-55).
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have been no occasion to use the word "other" in the immediately

succeeding phrase which expressly limits finality to determina-

tions made pursuant to subsection (c) . To give any effect, there-

fore, to the word "other," tlie statute must be read to say that

finality is accorded on!-^ to proceedings taken, and findings and

conclusions made, pursuant to subsection (c).* Not only is this

construction the only permissible one under the language w^hich

is directly applicable, it is also that which is most consistent with

the remainder of the subsection; for the matters in question are

made final only "except as provided in subsection (f)" and sub-

ject to review in no m.anner "other than that set forth in subsec-

tion (f)." Since subsection (f) admittedly relates only to matters

determinable under subsection (c), '\.t is impossible to read tlie

two portions of subsection (g) in pari materia without concluding

that the matters made final are those described in subsection (c)

and reviewable under subsection (f).

Thus, in order to prevail, appellees and amicus must go beyond

the language of the statute and persuade this Court that it pro-

hibits that which it does not. They therefore resort to legislative

history (Appellees' Br. 8-9; Am. Br. 5-6).

It is, of course, axiomatic that legislative histor}^ can properly

be used in the interpretation of a statute only when it is clear and

unambiguous and illuminates directly the question which is at

issue. t The question here is this: Whether Congress, in providing

*Any other construction would violate the fundamental rule that all

provisions of a statute must be given effect and that none may be ignored.

See Tabor v. Ulloa, 323 F.2d 823, 824 (9th Cir. 1963) :

"The construction . . . adopted by the District Court would appear to

render the words 'at law" functionless, and 'a legislature is presumed

to have used no superfluous words.'
"

fSee, e.g., United States v. PUC, 345 U.S. 295, 319 (1953) (Jackson, J.

concurring) ; Frankfurter, Some Reflections on the Reading of Statutes, 47

Colum. L. Rev. 527, 543 (1947). Moreover, special caution must be used

where, as here, the matters relied upon are no more than random statements,

plucked from thousands of pages of hearings, which were made by wit-

nesses rather than by Congressmen, which were not reflected in the Com-
mittee reports, and which, by hypothesis, were not carried forward into

legislation. See Schwegmann Bros. v. Calvert Corp., 341 U.S. 384, 395-

96 (1950) (Jackson, J.
concurring).
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a particular procedure for administrative and judicial review of

certain actions of the Board, intended to eliminate altogether the

inherent right of judicial review which would otherwise exist as

to ail other Board actions. Nothing in the legislative materials

relied upon by appellees and amicus even approaches this question.

Appellees first point out that, as one railroad representative

remarked during the 1938 hearings prior to the passage of the

Act, there was "no appeal provided" in the bill for the railroads

—

but this observation obviously casts no light upon whether Con-

gress intended that all judicial review other than that expressly

provided in the statutory scheme was to be prohibited by the stat-

ute. See Stark v. Wickard, 321 U.S. 288, 307-10 (1944).

Again, Mr. Schoene, then as now counsel for amicus, stated at

one point during some hearings in 1945 that the railroads would

have "no appealable interest" in the award of an annuity unless

the employment relationship were in dispute; but neither the

passage quoted (Am. Br. 5-6) nor any other portion of those

hearings indicates that any member of the Committee (much

less Congress as a whole) adopted or approved this self-serving

observation. Moreover, tlie statute to which Mr. Schoene's remarks

were addressed was not even the statute which is before this Court

—it was, rather, old Section 11 of the Railroad Retirement Act,

which the bill then before the Committee was intended to replace.*

Amicus' reference to statements by a railroad spokesman at the

same hearings (Am. Br. 6) is blatantly misleading—for it is only

necessary to read the statements in context to conclude that they

had nothing whatever to do with an employer's right of review

of decisions granting benefits under the Railroad Unemployment

Insurance Act.t

*See page 327 of the 1945 hearings. Even taken in context, Mr. Schoene's

remarks would appear to have been somewhat misleading, for old Section

11 did not even purport to distinguish, as regards appeals by employers,

between those which involved the employment relationship and those

which did not. Neither did the cases. See Utah Copper Co. v. R.R. Retire-

ment Bd., 129F.2d 358 (10th Cir. 1942).

fThe matter which was said to have been "unreviewable" (Am. Br. 6;

Hearings, pp. 558-59) was the establishment by the Board "with the
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Thus, as is so often the case, "the legislative history is more

conflicting than the text is ambiguous," W^ong Yang Sung v. Mc-

Grath, 339 U.S. 33, 49 (1950), and we are brought round, once

again, to the statute. Since the statute does not even deal vv'ith

the question of review of the matters now before this Court, the

normal presumption in favor of the rule of law im.pels the con-

clusion that a right of judicial review necessarily exists. Stark v.

Wkkard, 321 U.S. 288, 309-10 (1944).

D. THE DOCTRINE OF SOVEREIGN IMMUNITY DOES NOT INSULATE THE

BOARD'S ACTIONS FROM JUDICIAL REVIEW.

Appellees cite numerous cases for the proposition that an action

which would interfere with "public administration" is a suit against

the sovereign (Appellees' Br. 15), but they concede, as they

must, that this rule has no application where Federal officers have

"exceeded their statutory authority" (Appellees' Br. 16). At one

point in their brief, appellees curiously assert that "in the instant

case there is no question raised as to the authority of the Board

to make the challenged payments" (Appellees' Br. 28 footnote),

but it is precisely that question which appellants raise: Whether

the Board, under the terms of the statute, had power to make the

payments without exploration of the individual circumstances

which were crucial to eligibilty (Br. 20-32; pp. 1-8, supra).

If, as appellants argue, the Board's interpretation of the dis-

qualification provisions of the Act was wrong, it is obvious that

an investigation of the individual circumstances was essential to

the disposition of all of the claims of the C(6) firemen—and that

the Board's failure to make individual findings prior to the pay-

ment of benefits was in violation of the statute in every single

instance. There is therefore no way in which the sovereign im-

cooperation of the employers and employees" of certain industry-wide

sta7idards of permanent disqualification for purposes of annuities under

the Railroad Retirement Act (Section 2(a) 4), a subject which has

little apparent relevance to the reviewabilit}' of awards under the Railroad

Unemployment Insurance Act. The matter as to which "the employer is

left no voice" (Am. Br. 6; Hearings, p. 556) was the alternative afforded

to an employee, for purposes of the former Act, of basing the determination

of his "regular occupation" upon either the preceding five-year or fifteen-

year period of service (Section 2(a) 4).
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munity argument can preclude this Court from reviewing appellees'

erroneous interpretation of the Act. Moreover, and even if appel-

lees were correct in their construction of the statute, there were

clearly many C(6) firemen as to whose eligibility an examination

of the individual circumstances would still have remained indis-

pensable (Br. 27-28; pp. 6-7, supra; and in paying benefits to

these firemen without first exploring those circumstances, the Board

indisputably exceeded its power under the statute.

E. THE C(6) FIREMEN ARE PLAINLY NOT INDISPENSABLE PARTIES TO
THIS ACTION.

Appellees' defense of their indispensable party position is clearly

only perfunctory. Thus they fail even to mention Reich v. Webb,

336 F.2d 153 (9th Cir. 1964) (Br. 59) which alone refutes their

contentions, and the cases which they do cite (Appellees' Br.

18-19) are either irrelevant or support appellants' position.*

Appellees suggest that the interests of the C{6) firemen are

somehow inadequately represented by the Board and by the De-

partment of Justice (Appellees' Br. 18-19), but they fail to note

that those interests are also vigorously advanced by amicus curiae,

an association consisting of the chief executive officers of numerous

railway labor organizations. Compare Banco Nacioual de Cuba v.

Sabbatino, 376 U.S. 398, 407-08 (1964).

Appellees also rely upon the District Court's "finding" that

the relief sought herein "would adversely affect" the interests of

*Thus Denver & Rio Grande R.R. Co. v. United States, 124 Fed. 156
(8th Cir. 1903) did not even involve an indispensable party issue. Metrop-
olis Theater Co. v. Barkhausen, 170 F.2d 481 (7th Cir. 1948) involved

two concurrent lessees of adjoining property upon which a single build-

ing stood and whose interest were, therefore, completely intertwined.

Litchfield v. Register and Receiver, 76 U.S. (9 Wall.) 575 (I869) was
distinguished away in Work v. Louisiana, 269 U.S. 250, 255-56 (1925)
which held that homestead entrymen were 7wt indispensable parties to

an action to enjoin the implementation of an allegedly illegal order of

the Secretary of the Interior, and which, if plaintiff prevailed, would
destroy their claims. Montford v. Korte, 100 F.2d 615 (7th Cir. 1939)
held that an absent pledgee of stock certificates was not indispensable to

an action which invalidated the transfer of the certificates from the former

owner to the pledgor.
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the C(6) firemen (Appellees' Br. 19). Even if it were supported

in the record, such a finding obviously would not lead to a con-

clusion that the C(6) firemen were indispensable parties. Rekh

V. Webb, supra; Br. 57. Moreover, and despite the provisions of

Rule 18(3),* appellees point to no evidence in the record to

support this finding, and indeed there is none.

The cases cited by amicus are no more helpful to them than

those relied upon by appellees. t ^loreover, the argument which

they are called upon to support is only that where absent parties

are, /;; fact, indispensable, the court cannot proceed even if they

cannot be joined (Am. Br. 9). The argument, hov.ever, obviously

begs the question, for it ignores the settled rule that in determining

the issue of indispensabilit}-—a decision traditionally based upon

practical and equitable considerations—one of the principal fac-

tors to be considered is whether the absent parties are beyond

the jurisdiction of the court and whether a conclusion of indispen-

sabilit}' would therefore deprive the plaintiff of any remedy what-

ever. See Bourdieu v. Pacific Western Oil Co.. 299 U.S. 65. 70-71

(1936).

*This finding was specified as error by appellants (Specification 6) and
the ground of error argued was the lack of evidence to support it (Br. 14)

.

Despite the provisions of Rule 18(3), appellees have provided no record

references relied upon to support this finding. See also die finding chal-

lenged in Specification 4, upon which appellees apparently also rely (Ap-

pellees' Br. 20), and which they have also failed to support in the record.

tState of Washington v. United States, 87 F.2d 421 (9th Cir. 1936)
held only that the State of Washington, which claimed ownership of

certain lands also claimed by the United States, was an indispensable

part}- to an action to determine title to those lands. Provident Tradesmen's

Bank fc Trust Co. v. Lumberman's Mutual Casualt}- Co., 565 F.2d 802

(3d Cir. 1966) held that the insured owner of an automobile was indis-

pensable to an action establishing that the accident driver had been within

the scope of permission granted to him by the insured. Though this

proposition may not be obvious, it is surely immaterial here. In Stevens

V. Loomis, 334 F.2d ""^5 (1st Cir. 1964), the Court, in holding the

absent party not indispensable, fromulated the rule as to indispensabilit)'

in a manner which would quite clearly lead to the same conclusion with

respect to the C(6) firemen (334 F.2d at 777)

.
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CONCLUSION

For the reasons stated herein and in appellants' opening brief,

the orders and judgment below should be reversed, and appellants

should be awarded the relief prayed for in their complaint.

Dated: San Francisco, California, February 20, 1967.

Respectfully submitted,

BURNHAM EnERSEN
Richard Murray
Larry B. Dent

Attorneys for Appellants

McCuTCHEN, Doyle, Brown
& Enersen

Of Counsel

CERTIFICATE

I certify that in connection with the preparation of this brief,

I have examined Rules 18 and 19 of the United States Court of

Appeals for the Ninth Circuit, and that, in my opinion, the fore-

going brief is in full compliance with those rules,

Richard Murray
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To the Honorable Judges of the United States Court of Appeals

for the Ninth Circuit:

Come now the appellants in the above-entitled cases and respect-

fully request that the Court grant a rehearing therein.

I. The principal, if not the sole, ground upon which the Court

has affirmed the judgments below is that, in the view of the Court,

Subsection 5(g) of the Act expressly precludes judicial review,

of any sort, at the instance of the employer, of any Board decision

granting a claim for unemployment benefits.* (Opinion, pp. 5-10.)

We believe that in arriving at this conclusion, the Court has

failed to come to grips with the implicit assumptions upon which

its decision necessarily rests: that Congress intended, by Subsec-

tion (g), to make the Board the sole and final arbiter of the

meaning of the Act and of its own jurisdiction thereunder; and

that, consistently with Article III and with Due Process of Law,

all judicial review of any sort can be denied with respect to

agency action which is contrary to statute and which seriously

affects personal or property rights.

These assumptions are alien to our system of justice. They have

been disapproved, over the course of a hundred years, by numerous

decisions of the Supreme Court of the United States. They were

rejected most recently in Abbott Labs. v. Gardner, 387 U.S. 136

(1967), and related cases, decisions to which the Court refers

(Opinion, pp. 5-6), but which it fails to answer.

II. Accordingly, appellants respectfully request a rehearing

upon each of the following grounds

:

First. The Court has failed even to consider the Board's

flagrant distortion of the meaning of the Disqualifying Con-

ditions of the Act. As appellants have shown (Br. 23-32; R. Br.

5-8), the Board's interpretations of the provisions of Section

4(a-2)—and of the critical words "work" and "good cause"

—

are wholly at odds both with their meaning and with the mani-

fest purposes of the Act. The Court has not even addressed these

*Except, of course, where the employment relationship is denied.
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matters, and apparently regards them as immaterial to its deci-

sion.* Yet, if the Court is correct, it necessarily follows that the

Board may, whenever it chooses, wholly nullify any provision of

the Act by pretending, as in the present case, that it means some-

thing other than what it says.

Second. The Court appears to have glossed over the

Board's failure to make the mandatory findings and conclu-

sions concerning the applicability of the Disqualifying Con-

ditions. It seems possible that the Court has misconstrued appel-

lants' argument upon this point. Thus, according to the Opinion

(pp. 4-5), appellants argue that the Board must make specific,

formal findings on a "claim by claim basis," even when blanket

findings may properly apply to a large class of applicants, and

when the applicants' individual circumstances are wholly im-

material. Having in mind die vast numbers of claims processed

by the Board each year, this argument plainly borders upon the

absurd. The difficulty is that the argument is not the one which

appellants advance; for, as has been said repeatedly in our briefs

{e.g., Br. 20-21; R. Br. 2-3), we contend no more than this: that

where the circumstances of the individual claimants are, in fact,

crucial to eligibility, the Board must explore those individual

circumstances. As appellants have shown at some length (Br.

20-32; R. Br. 5-8), and indeed, as is substantially admitted by

appellees (Appellees' Br. 25-28; see R. Br. 6-7), this was a duty

which, in tiie case of the C(6) firemen, the Board clearly failed

to perform. Moreover, the same conclusion would follow even if

the Court were prepared to accept appellees' bizarre interpreta-

tions of the Disqualifying Conditions themselves (R. Br. 6-7).

The Court suggests, however, tliat tiie certification of the claims

for payment pursuant to tiie directions in the Carter memorandum

constituted the findings and conclusions required by the statute

*See, e.g., page 5 of the Opinion, where the Court implies that it is

of no consequence that the Board's conclusions may be "incorrect," as well

as page 9, where the Court suggests that the Board's "legal conclusion

relative to C(6) firemen"—however erroneous—is immunized from re-

view by Subsection (g)

.
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(Opinion, pp. 4-5). Such certifications may indeed have con-

stituted findings and conclusions as to some matters—as, for ex-

ample, that the claims in question had been filed by C(6) firemen.

But they obviously could not have constituted the findings re-

quired by Section 4(a-2) upon those matters which the Carter

memorandum expressly made immaterial: whether leaving of

work was "with good cause"; whether the comparable jobs con-

stituted "suitable work"; and whether such work was rejected

"without good cause." It is undisputed that, upon these subjects,

no findings were ever made. It necessarily follows that the pay-

ment of the benefits was contrary to tlie procedures established by

the statute and therefor in excess of tlie jurisdiction of tlie Board.

Third. The Court has improperly assumed that Congress

intended to make the Board the sole and final arbiter of the

meaning of the Act and of its own powers thereunder. As has

been seen, the Court has apparently deemed it immaterial, in

determining the effect of Subsection (g), that the Board has

ignored the meaning of the statute and the procedures which it

prescribes. The Court's decision therefore means that no court,

at any place or time, or under any circumstances, may review the

actions of the Board—no matter how erroneous they may be, or

how flagrantly contrary to the provisions of the Act. As the Su-

preme Court has said upon numerous occasions, such a notion is

wholly foreign to the doctrine of the Separation of Powers and

to the nature of the Judicial Process, and raises Constitutional

questions of the most serious nature (see, e.g., the cases cited at

Br. 54-55).

Is there, in the words of Mr. Justice Harlan, "clear and con-

vincing evidence"* that Congress intended such a result? Or can

the language of Subsection (g) be squared witli the fundamental

principles of our system of justice? We submit that, to the first

question, the answer must be "no" and, to the second, a resound-

ing "yes." Thus, when Congress bestowed finality upon the

Board's "conclusions of law" it must have had in mind those con-

*Abbott Labs. v. Gardner, 387 U.S. 136 (1967) at 140 and note 2.



4

elusions which resulted from the application of the law (the

statute) to the particular facts—and not to the Board's erroneous

constructions of the statute itself. And in giving finality to "find-

ings" and to "conclusions," Congress plainly could have intended

to bestow its blessings only upon such findings and conclusions

as were in fact 77iade—and not upon tlie Board's failure to make

the findings and conclusions which the statute required.

In short, tlie statute does not compel the result which the Court

has reached, and Article III of tlie Constitution does not permit it.

Fourth. The Court's denial of any judicial review what-

ever, at any time or place, clearly deprives appellants of Due

Process of Law. This is not a case where judicial review has

merely been deferred pending further agency action, or has simply

been directed into special channels. It is a case where, if the deci-

sion of this Court stands, appellants can have no right of review

before any court at any time. Such a right, however, is of the very

essence of Due Process. This principle—apparent as it may be

—

has been declared upon numerous occasions (See, e.g., the author-

ities cited at Br. 55-56). It was expressed most recently by Mr.

Justice Fortas (joined by the Chief Justice and Mr. Justice Clark)*

in Abbott Labs. v. Gardner and the related cases:

"[Fjundamental principles of our jurisprudence insist

that there must be some t)^pe of effective judicial review of

final, substantive agency action which seriously affects per-

sonal or property rights." (387 U.S. at 177)

III. In affirming the decisions below, the Court has neces-

sarily decided tliese Constitutional questions adversely to appel-

lants—and to the Constitution. Yet, such questions were not

considered—or even mentioned—anywhere in the Court's opin-

*Though Justice Fortas was dissenting, in part, from the decisions of

the majorit)', it is apparent that, upon this point, ail Justices found com-

mon ground. Justice Fortas' principal objection to the majority decision

in Abbott was that, given the Constitutional requirement of effective

judicial review of all final agency action, the timing and the means
(though not the availabilit)') of such review were subject to Congressional

control—and that die majority in Abbott had failed to ascertain Congress'

true intent. 387 U.S. at 177 and note 2; 184 and note 11; 185.
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ion. Appellants submit that, before this Court sanctions a major

dilution of the Judicial Power and finally obliterates a Constitu-

tional right, it should at least confront directly the nature and

implications of its decision.

Appellants respectfully request that the petition for rehearing

be granted, and suggest, because of the great significance of the

Constitutional questions which must be decided, that the cases

be set down for rehearing en banc.

Dated: September 20, 1967

Respectfully submitted,

BURNHAM ENERSEN
Richard Murray
Larry B. Dent

Attorneys for Appellants

McCutchen, Doyle, Brown
& Enersen

Of Counsel

CERTIFICATE

I hereby certify that in my judgment this petition for rehearing

is well founded. I further certify that it is not interposed for delay.

Richard Murray
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